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The Evolution of 11 U.S.C. § 523(a)(8)1 

 
The enactment of Title 11 of the United States Code in 1978 provided the first iteration of 

section 523(a)(8)’s exception to discharge for certain student loan debt: 
 

(a) A discharge under section 727, 1141, or 1328(b) of this title does not discharge 
an individual debtor from any debt—, 

* * * 
(8) to a governmental unit, or a nonprofit institution of higher education, for 

an educational loan, unless—, 
(A) such loan first became due before five years before the date of 

the filing of the petition; or 
(B) excepting such debt from discharge under this paragraph will 

impose an undue hardship on the debtor and the debtor’s dependents[.] 
 

Pub. L. No. 95-598, § 101, 92 Stat. 2549, 2591 (1978). This enactment limited the exception to 
debts for educational loans owed to a governmental unit or a nonprofit institution of higher 
education. 

 
As originally enacted, section 523(a)(8) contained two bases for the dischargeability of 

certain student loan debt. Specifically, that debt was dischargeable: (1) if the first payment on the 
educational loan had become due more than five years prior to the debtor’s bankruptcy filing, or 
(2) if excepting the debt from discharge would impose an undue hardship on the debtor and the 
debtor’s dependents. Based on the legislative history, these provisions were “designed to remedy 
abuses of the educational loan system by restricting the ability of a student to discharge an 
educational loan by filing for bankruptcy shortly after graduation, and to safeguard the financial 
integrity of educational loan programs.” Santa Fe Med. Servs., Inc. v. Segal (In re Segal), 57 F.3d 
342, 348 (3d Cir. 1995). 

 
In 1979, Congress amended section 523(a)(8), striking “to a governmental unit, or a 

nonprofit institution of higher education, for an educational loan” in the umbrella section of the 
statute and replacing the language with “for an educational loan made, insured, or guaranteed by a 
governmental unit, or made under any program funded in whole or in part by a governmental unit 
or a nonprofit institution of higher education.” Pub. L. No. 96-56, § 3, 93 Stat. 387, 387 (1979). This 
amendment expanded the breadth of the types of student loan debt within section 523(a)(8) and 
clarified that subsection (A)’s five-year pre-petition period calculation was “exclusive of any 
applicable suspension of the repayment period.” Id. 

 
Subsequently, the Crime Control Act of 1990 made two significant amendments to section 

523(a)(8). First, Congress again expanded the scope of the types of debt included in the statute. 
Second, the Crime Control Act enlarged the five-year period in subsection (A) to a seven-year 
period and expanded the type of debt from “loan made” to reflect the debts newly inserted into the 
general coverage of section 523(a)(8). 

 
 
 

1 Materials prepared by Judge Rebecca Connelly, USBC, W.D. Va. 
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In 1998, Congress deleted subsection (A) of 523(a)(8). Higher Education Amendments of 
1998, Pub. L. No. 105-244, § 971(a), 112 Stat. 1581, 1837 (1998). This left only one basis for 
debtors to have their student loans determined dischargeable: “undue hardship.” 

 
The most recent amendments to section 523(a)(8) occurred in 2005. The amendments 

restructured the language, striking the then-existing (a)(8) in its entirety and adding the following: 
 

(8) unless excepting such debt from discharge under this paragraph would impose 
an undue hardship on the debtor and the debtor’s dependents, for— 

(A)(i) an educational benefit overpayment or loan made, insured, or 
guaranteed by a governmental unit, or made under any program funded in whole or 
in part by a governmental unit or nonprofit institution; or 

(ii) an obligation to repay funds received as an educational benefit, 
scholarship, or stipend; or 

(B) any other educational loan that is a qualified education loan, as defined 
in section 221(d)(1) of the Internal Revenue Code of 1986, incurred by a debtor 
who is an individual[.] 

 
Bankruptcy Abuse Prevention and Consumer Protection Act of 2005 (“BAPCPA”), Pub. L. No. 
109–8, § 220, 119 Stat. 23, 59 (2005) (“BAPCPA”). In addition to reordering the language, the 
amendments again expanded the types of student loans included in the statute beyond those insured 
or guaranteed by a governmental unit or made under any program funded in whole or in part by a 
governmental unit or nonprofit institution. Throughout the evolution of section 523(a)(8), the 
phrase “undue hardship” has remained. 

 
As part of BAPCPA, Congress added a “presumption of undue hardship” in section 

524(m)(1) of the Bankruptcy Code. Although rebuttable, the “presumption of undue hardship” in 
that section provides a comparison of income less expenses to the monthly payments to be made 
on a debt to be reaffirmed. If the debtor’s income less expenses leaves insufficient income to make 
payments on the debt to be reaffirmed, the statute provides that the presumption of undue hardship 
arises. If making scheduled payments on the subject debt is within the debtor’s budget, there is no 
presumption of undue hardship. 

 
Although the phrase “undue hardship” in the current Bankruptcy Code is used once in 

section 523 and eight times in section 524, Congress did not define the phrase. See 11 U.S.C. 
§§ 101, 523(a)(8), 524(c)(3)(B), (c)(6)(A)(i), (k)(3)(J)(i), (k)(5)(A)–(B), (k)(6)(A), (m)(1). 

 
The Brunner Test 

 
The issue in Brunner v. New York State Higher Education Services Corp., 831 F.2d 395 

(2d Cir. 1987), was whether a debtor who sought to discharge student loans immediately after 
obtaining a graduate degree had shown that repayment of those loans was an undue hardship. The 
bankruptcy court discharged the loans. The district court reversed, crafting a three-part test adopted 
by the Second Circuit. 
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The test requires a debtor to prove undue hardship by establishing that: (1) the debtor 
cannot maintain, based on current income and expenses, a “minimal” standard of living for herself 
and her dependents if forced to repay the loans; (2) additional circumstances exist indicating that 
this state of affairs is likely to persist for a significant portion of the repayment period of the student 
loans; and (3) the debtor has made good faith efforts to repay the loans. Id. at 396. Brunner 
considered the language of section 523(a)(8) as it was enacted in 1978 (and amended in 1979), 
when student loans were discharged after five years unless repayment of those loans (before five 
years) imposed an undue hardship on the debtor. 

 
The Fourth Circuit Adopts the Brunner Test (or Does It?) 

 
In analyzing “undue hardship,” the Fourth Circuit adopted the Brunner test. Spence v. Educ. 

Credit Mgmt. Corp. (In re Spence), 541 F.3d 538, 542 (4th Cir. 2008); Educ. Credit Mgmt. Corp. 
v. Frushour (In re Frushour), 433 F.3d 393, 400 (4th Cir. 2005). The Fourth Circuit’s opinions 
applying “undue hardship” in section 523(a)(8) were issued after the BAPCPA amendments, but 
each opinion was on appeal from decisions entered by bankruptcy courts in cases filed prior to the 
enactment of BAPCPA. 

 
In adopting the Brunner test, the Fourth Circuit found that “the Brunner test best 

incorporates the congressional mandate to allow discharge of student loans only in limited 
circumstances.” See Frushour, 433 F.3d at 400. 

 
The second prong of the Brunner test requires a court to consider current circumstances, 

the likelihood that those circumstances will persist, and whether those circumstances are likely to 
persist during a significant period of the remaining term of the loan. The Fourth Circuit describes 
this prong as “a demanding requirement” necessitating that “a ‘certainty of hopelessness’ exists 
that the debtor will not be able to repay the student loans.” Id. at 401. Indeed, the Fourth Circuit 
concluded in Frushour that the debtor had not shown the likelihood that her present circumstances 
would “extend for the rest of her repayment period or that she w[ould] not be able to pay off her 
loans at some future date.” Id. at 402 (emphasis added). 

 
The Second Circuit describes the prong as whether it is “likely” that the circumstances will 

“persist for a significant portion of the repayment period of the student loans.” Brunner, 831 F.2d 
at 396. Does the Brunner test as articulated by the Second Circuit square with its articulation by 
the Fourth? 

 
Three Recent Student Loan Decisions from Courts Within the Fourth Circuit: 

Similar Facts – Different Outcomes 
 

No Discharge 
 

Hock v. U.S. Dep’t of Educ. (In re Hock), Bankr. No. 18-31795, Adv. P. No. 19-03016, 2021 WL 
1042870 (Bankr. W.D.N.C. Mar. 17, 2021). 

 
Debtor’s Age and Gender: 70-year-old female 
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Student loan balance when bankruptcy filed: $143,581.48, of which $118,105.46 was principal 
and $25,475.84 accrued interest 

 
Prong 1: Whether the debtor cannot maintain, based on current income and expenses, a “minimal” 
standard of living for herself and her dependents if forced to repay the loans. 

 
The Debtor was not employed, had serious health conditions impeding her ability to work, 

and was a care provider for her permanently disabled husband. 
 

The bankruptcy court determined that the phrase “current income” under the first prong of 
the Brunner test does not refer to the statutorily defined term “current monthly income.” The court 
compared actual household income (including the Social Security benefits of the Debtor and her 
non-filing spouse, as well as her spouse’s VA disability and pension benefits) to reasonable 
household expenses. 

 
Ultimately, the court concluded that the debtor’s household income was sufficient to allow 

her to make her loan payments while maintaining a minimal standard of living. Thus, the court 
found that the debtor failed to satisfy the first prong of the Brunner test. 

 
Prong 2: Whether additional circumstances exist indicating that this state of affairs is likely to 
persist for a significant portion of the repayment period of the student loans. 

 
The Debtor was unemployed, had medical conditions, and was a care provider for her 

permanently disabled husband. However, the debtor had household income from Social Security 
and her spouse’s VA disability and pension benefits sufficient to pay the monthly loan payment. 
The court found that because of the nature of the income, the debtor’s household income was likely 
to continue. As such, the court concluded that the debtor also failed to satisfy the second prong of 
the Brunner test. 

 
Prong 3: Whether the debtor has made good-faith efforts to repay the loans. 

 

The bankruptcy court concluded that the debtor did not make good-faith efforts to repay 
the loans because the debtor: (1) obtained deferments and made only two payments during the life 
of the loans; (2) failed to pursue loan consolidation or income-based repayment options; (3) failed 
to apply for an administrative disability discharge prior to seeking the bankruptcy discharge; and 
(4) failed to minimize her expenses. For these reasons, the court found that the debtor failed to 
satisfy the third prong. 

 
Partial Discharge 

 
Randall v. Navient Sols. (In re Randall), 628 B.R. 772 (Bankr. D. Md. 2021). 

Debtor’s Age and Gender: 68-year-old female 

Student loan balance when bankruptcy filed: Approximately $190,000 
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Prong 1: Whether the debtor cannot maintain, based on current income and expenses, a “minimal” 
standard of living for herself and her dependents if forced to repay the loans. 

 
The debtor had employment income from both her regular work hours and overtime. She 

demonstrated that her expenses were reasonable and necessary. The bankruptcy court considered 
the suggestion that the debtor move to a smaller apartment with lower rent but was “not willing to 
require a debtor to move into unsafe or substandard living conditions just to repay a student loan 
debt.” Concluding that the debtor could not maintain a minimal standard of living if forced to repay 
all of her student loan debt, the court found that the debtor satisfied the first prong of the Brunner 
test. 

 
Prong 2: Whether additional circumstances exist indicating that this state of affairs is likely to 
persist for a significant portion of the repayment period of the student loans. 

 
The court determined that the debtor’s age limited her ability to continue working overtime 

hours and that her income would be reduced dramatically upon retirement. As a result, the court 
concluded that the debtor’s situation was “unlikely to improve or even stay the same for the 
foreseeable future.” 

 
Prong 3: Whether the debtor has made good-faith efforts to repay the loans. 

 

The bankruptcy court found that the debtor had made some payments on her student loans, 
had not ignored those loan, and appeared to have managed her financial affairs to the best of her 
ability. Although the debtor had not sought loan consolidation, the court concluded that, on 
balance, she had demonstrated good-faith attempts to repay or otherwise address her student loan 
debt.” 

 
Ultimately, the court found that the record supported a finding of undue hardship if the 

debtor were required to repay her student loans in full. The court noted, however, that the debtor 
had the ability to repay a portion of her student loans and held that $12,000 of that debt was 
nondischargeable. 

 
Full Discharge 

 
Bell v. U.S. Dep’t of Educ. (In re Bell), 633 B.R. 164 (Bankr. W.D. Va. 2021). 

Debtor’s Age and Gender: 67-year-old male 

Student loan balance when bankruptcy filed: $109,983.88, of which $24,710.41 was current 
interest and $10,892.47 capitalized interest 

 
Prong 1: Whether the debtor cannot maintain, based on current income and expenses, a “minimal” 
standard of living for herself and her dependents if forced to repay the loans. 

 
After filing bankruptcy in late 2019, the debtor’s income dropped dramatically (due in part 

to the Covid-19 pandemic). Although the debtor made efforts to reduce discretionary expenses, 
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his necessary expenses exceeded his income. As such, the bankruptcy court concluded that he 
could not maintain a minimal standard of living based on his current income and expenses if forced 
to repay his student loans. 

 
Prong 2: Whether additional circumstances exist indicating that this state of affairs is likely to 
persist for a significant portion of the repayment period of the student loans. 

 
Considering the debtor’s education, employment history, current income, efforts to find 

higher paying jobs, and lack of professional licenses, the bankruptcy court found that the debtor’s 
current financial circumstances were “not likely to improve enough to permit him to make loan 
payments on the debt, much less to repay the debt.” 

 
The court was not persuaded that availability of an “income-based repayment plan” foiled 

the debtor as to the second prong of the Brunner test. Rather, the court observed that it was “hard 
to imagine a debtor who would qualify for a discharge under section 523(a)(8) but who would not 
also qualify for an income-based repayment plan at zero dollars per month.” If it were to accept 
the argument of the Department of Education (the “DOE”) on this point, the court said, “section 
523(a)(8) would be rendered essentially meaningless—the DOE could prevail in any case 
involving section 523(a)(8) by simply offering the debtor an alternative repayment plan.” 

 
Accordingly, the court concluded that the debtor satisfied the second prong. 

 
Prong 3: Whether the debtor has made good-faith efforts to repay the loans. 

 

Although the debtor had made no payments on the loans, the bankruptcy court noted that 
he failed to do so because of his financial situation. The court found that the debtor’s efforts to 
secure employment, continued communication with the DOE with respect to his loans, and 
successful requests for forbearances and alternative repayment programs constituted good-faith 
repayment efforts. Instead of completely ignoring his student loans, the court said, the debtor 
“remained on top of the administration of [those] loans for the entirety of their existence” and 
requested a discharge of the loans only when his insolvency forced him to file bankruptcy. 

 
Finding that all three prongs had been satisfied, the court granted the debtor’s request to 

discharge his student loans. 



9  

The Aftermath of Taggart—Where Have Courts Taken 
the “No Fair Ground of Doubt” Standard?2 

 
 

Taggart Itself—A Brief Summary 
 

During the October Term 2018, the Supreme Court heard Taggart v. Lorenzen, in which it 
held that a court may find a creditor in civil contempt when the creditor violates a discharge order 
that finalized a debtor’s bankruptcy case, as long as there is “no fair ground of doubt” that the 
creditor’s conduct was potentially lawful. 139 S. Ct. 1795, 1804 (2019). In Taggart, the plaintiff 
was a former debtor who had filed for relief under chapter 7 of the Bankruptcy Code after the 
Oregon company in which he had owned an interest (the “Creditor”) filed suit against him in 
Oregon state court. Id. at 1799. After Taggart (the “Debtor”) was granted a discharge of his pre- 
petition debts and the bankruptcy case had been closed, the state court found in favor of the 
Creditor. Id. at 1800. Subsequently, the Creditor filed a petition in state court seeking attorney’s 
fees that had been incurred after the Debtor had filed for bankruptcy. Id. 

 
In response, the Debtor returned to the bankruptcy court, arguing that the Creditor’s petition 

for fees violated the discharge order and asking the court to hold the Creditor in civil contempt for 
that violation. Id. Applying a standard that it “described as akin to ‘strict liability,’” the court held 
that the Creditor was in civil contempt for violating the discharge order. Id. at 1799; In re Taggart, 
522 B.R. 627, 632–33 (Bankr. D. Or. 2014). The Ninth Circuit disagreed, finding that civil 
contempt sanctions were unwarranted on the grounds that a “‘creditor’s good faith belief’” that the 
discharge order “‘does not apply to the creditor’s claim precludes a finding of contempt, even if 
the creditor’s belief is unreasonable.’” Taggart, 139 S. Ct. at 1800-01 (quoting In re Taggart, 888 
F.3d 438, 444 (9th Cir. 2018)). Because of the different standards used by the various courts, the 
Debtor filed a petition for certiorari, which was granted by the U.S. Supreme Court. Taggart, 139 
S. Ct. at 1801. 

 
In a unanimous opinion written by Justice Breyer in June 2019, the Supreme Court held 

that when determining whether to hold a creditor in civil contempt for violating a discharge order, 
a court must use an objective standard that is premised on finding that “there is not a ‘fair ground 
of doubt’ as to whether the creditor’s conduct might be lawful under the discharge order.” Id. at 
1804. The Court noted that there are three separate legal standards for civil contempt under these 
circumstances: (1) the “fair ground of doubt” standard, which is prevalent in criminal and civil 
contexts; (2) the subjective “creditor’s good faith belief” standard, which the Ninth Circuit 
endorses; and (3) a standard like strict liability, which was applied by the bankruptcy court. Id. at 
1801–03. The Supreme Court was adamant in promoting the equitable underpinnings of the 
Bankruptcy Code and noted that the entry of an order of civil contempt comes with significant 
consequences. Id. at 1802. According to the Court, the “creditor’s good faith belief” standard is 
not consistent with “traditional civil contempt principles” and “relies too heavily on difficult-to- 
prove states of mind.” Id. at 1803. A strict liability standard, on the other hand, would permit civil 

 

2 Materials prepared by Judge Elizabeth L. Gunn, USBC, D.D.C. Judge Gunn thanks her 2021–22 
term clerk Joy Kleisinger and her intern Jacob Lubinski (University of Maryland Law, class of 2024) for 
their assistance in the preparation of these materials. 
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contempt sanctions for violation of a discharge order, “regardless of a creditor’s subjective beliefs 
about the scope of the discharge order” and “regardless of whether there was a reasonable basis 
for concluding that the creditor’s conduct did not violate the order.” Id. Thus, the Court established 
an objective standard that streamlines judicial economy and, at the same time, places creditors and 
debtors on notice of what constitutes civil contempt in the context of discharge orders. Id. at 1804. 

 
Cases Interpreting Taggart 

 
1. Beckhart v. NewRez LLC, 31 F.4th 274 (4th Cir. 2022). 

 
The Beckharts (the “Debtors”) filed a petition for relief under chapter 11 of the Bankruptcy 

Code after they missed several monthly payments on a beach house in North Carolina. The loan 
servicer on the Debtors’ account changed in 2019, ten years after the initial filing of the bankruptcy 
petition. The new servicer (the “Creditor”) sent the Debtors several letters and notices of default 
and eventually placed the beach house in foreclosure. In response, the Debtors filed an emergency 
motion for contempt. The bankruptcy court found the Creditor in contempt and awarded sanctions 
to the Debtors. On appeal, the district court concluded that the contempt order failed to meet the 
Taggart standard and that, under that standard, the Creditor had established a “‘fair ground of 
doubt with regard to the unclear terms of the confirmation order.’” Beckhart, 31 F.4th at 277. On 
review, the Fourth Circuit held that the Taggart standard governs cases filed under chapter 11 and 
emphasized the bankruptcy court’s authority to “enforce its own orders.” Id. Finding that the 
sanctions had to be vacated, the court explained that the bankruptcy court failed to apply the 
Taggart standard. In addition, the Fourth Circuit found that the district court erred by concluding 
that the Creditor’s reliance on the advice of counsel was “seemingly dispositive as a defense to 
civil contempt.” Id. at 277–78. Accordingly, the appellate court vacated the order of the district 
court and remanded the case for further proceedings. Id. at 278. 

 
2. In re McKinney, Case No. 21-50046-rlj11, 2022 WL 1632156 (Bankr. N.D. Tex. Apr. 28, 

2022). 
 

Micah McKinney (the “Debtor”) filed for bankruptcy under chapter 11 of the Bankruptcy 
Code about two years into divorce proceedings in state court. The Debtor and his ex-wife (the 
“Creditor”) entered into a settlement after various motions arose during the divorce case. The 
settlement provided for, among other things, confirmation of a bankruptcy plan and the release of 
outstanding claims against the Debtor. Four months later, the Creditor filed claims in the divorce 
case that incorporated issues discharged with the confirmation of the chapter 11 plan. As such, the 
Debtor filed a motion to hold the Creditor in contempt for violating the discharge injunction. The 
court held that the Creditor violated the discharge injunction, that she and the law firm representing 
her were aware of the injunction, and that there was no reasonable basis for any party involved in 
filing the claims to believe that such action did not violate the discharge injunction. McKinney, 
2022 WL 1632156, at *2–4. The court reasoned that the subjective intentions of the Creditor did 
not “‘insulate her from civil contempt if that belief was objectively unreasonable.’” Id. at *3 
(quoting Taggart, 139 S. Ct. at 1802). Accordingly, the court held both the Creditor and the law 
firm in contempt and imposed a sanction of $250 per day as long as the state court motions 
remained on the docket. Id. at *5. 
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3. Palczuk v. Conway (In re Palczuk), Case No. 11-04017-8-SWH, Adv. No. 19-00001-8-SWH, 
2021 WL 3435393 (Bankr. E.D.N.C. Aug. 5, 2021). 

 
The Palczuks (the “Debtors”) filed a chapter 11 bankruptcy case in May 2011. Their plan 

was confirmed in January 2012, and the Debtors were granted a discharge in November 2012. 
When the chapter 11 plan was confirmed, the defendant-creditors had not filed either a proof of 
claim, an objection to confirmation, or a complaint to determine nondischargeability. After the 
creditors sought repayment of the debt owed to them, the Debtors moved to reopen the bankruptcy 
case and sought damages incurred in connection with the reopening of the case and the violation 
of the discharge order, as well as punitive damages. Applying the Taggart standard, the court found 
that the creditors were in blatant violation of the discharge order, that there was “no fair ground of 
doubt as to whether the discharge injunction barred much of [their] conduct,” and that they had no 
“‘objectively reasonable basis’ upon which to conclude that their conduct in pursuing civil 
litigation . . . after entry of discharge . . could possibly be lawful.” Palczuk, 2021 WL 3435393, at 
*2. The court also noted that the creditors “simply refused to cease their efforts” to recover from 
the Debtors and continuously disregarded the orders of the court. Id. at *4. As such, the court 
awarded the Debtors civil contempt damages for the fees and costs associated with the actions of 
the creditors in violating the discharge injunction. Id. at *5. 

 
4. Bernhard v. Kull (In re Bernhard), Bankr. No. 11-15799 ELF, Adv. No. 19-167, 2022 WL 

532737 (Bankr. E.D. Pa. Feb. 22, 2022). 
 

While operating an excavating company, the debtor executed several financing agreements 
to help sustain his business. One such agreement provided the debtor with a loan from family 
friends, the creditors in this adversary. Prior to filing for relief under chapter 7, the debtor told the 
creditors that he was not planning to include them in the case. In fact, the creditors did not become 
fully aware of the bankruptcy until the discharge order had been entered. After an attorney told 
them that they could seek repayment because they had not been included in the case, the creditors 
filed a complaint against the debtor for failing to repay the loan. In response, the debtor sought 
sanctions against the creditors for violating the discharge order. The creditors based their post- 
discharge collection actions on 11 U.S.C. § 523(a)(3)(B), arguing that the discharge order did not 
discharge the debt owed to them and that the debtor obtained the loan from them in bad faith. The 
court held that the creditors had an “objectively reasonable basis” for believing that the debt at 
issue was not discharged in the case and that, thus, they could not be held in contempt. Bernhard, 
2022 WL 532737, at *16–17. The court reasoned that while the creditors were fully aware of the 
discharge order, the debtor’s failure to include them on the bankruptcy schedules “created fair 
ground for doubting that the scope of [the] bankruptcy discharge encompassed [the debtor’s] debt 
to the [creditors].” Id. at *16. The court noted, however, that the creditors’ subjective belief was 
also relevant, which differs from the holding in Taggart. See id. at *17. 

 
5. White-Lett v. Bank of N.Y. Mellon Corp. (In re Lett), 635 B.R. 713 (Bankr. N.D. Ga. 2022). 

 
Thirteen months after the debtor filed a petition for relief under chapter 7, the bankruptcy 

court granted her a discharge. More than two-and-a-half years later, a new mortgage servicer began 
sending the debtor notices indicating that she was behind on her payments and, eventually, a Notice 
of Default. The debtor then filed a motion for summary judgment, seeking sanctions against the 
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mortgage servicer, as well as damages related to a medical condition that she developed due to the 
stress that resulted from the servicer’s actions. The bankruptcy court held that while the servicer’s 
actions were the type that would violate the discharge injunction, there was “insufficient evidence 
to determine whether [the servicer] knew about [the debtor’s] discharge.” Lett, 635 B.R. at 724. 
Specifically, the court explained that it could neither conclude under Taggart that the debtor had 
established that the servicer knew about her discharge nor determine whether it was objectively 
reasonable for the servicer to send the notices. Id. 

 
6. Poole v. Maxx Fitness Clubzz (In re Poole), 639 B.R. 730 (Bankr. N.D. Ohio 2022). 

 
The debtor filed for relief under chapter 7 of the Bankruptcy Code in November 2018 but 

did not list the defendant-creditor (the “Creditor”) on any document that was filed or otherwise 
submitted throughout the case. A discharge order was entered in March 2021. Following the entry 
of the discharge, the debtor began to receive collection notices from the Creditor for unpaid gym 
membership dues. Although it had not received notice of the bankruptcy case when it was open, 
the Creditor was subsequently added to the debtor’s schedules. In April 2021, the debtor sent the 
Creditor a letter explaining that the unpaid dues were subject to the discharge order. After 
additional collection notices were sent, the debtor filed an adversary proceeding against the 
Creditor, arguing that the Creditor had had ample opportunity to file a claim in the bankruptcy case 
and was now violating both the automatic stay and the discharge injunction. Applying the Taggart 
standard, the court denied the debtor’s request for damages. Poole, 639 B.R. at 738. According to 
the court, the debtor did not satisfy his burden of proving that there was “‘no objectively reasonable 
basis for concluding that the creditor’s conduct might be lawful.’” Id. The court also found that the 
Creditor’s actions did not violate the automatic stay because that stay had terminated once the 
discharge was granted. Id. 

 
7. In re Ostrander, Case No. 11-33801, 2022 WL 999680 (Bankr. N.D. Ohio Apr. 1, 2022). 

 
Bonnie Ostrander (the “Debtor”) owned and operated a struggling gas station and minimart 

known as the Stone Oak Market. The Debtor obtained a promissory note and two mortgages from 
Pigot Ltd. (the “Creditor”). The Debtor filed for bankruptcy under chapter 7 of the Bankruptcy 
Code in July 2011, but the Creditor did not become aware of the case until October. The Debtor 
was granted a discharge about one month later, in November 2011. Several years later, the Creditor 
initiated a state court action against the Debtor and her associated business. In response, the Debtor 
reopened her chapter 7 case and filed a motion for contempt against the Creditor. The court 
concluded that the filing of the state court action was a violation of the discharge injunction. 
Ostrander, 2002 WL 999680, at *30. However, the court found that the Debtor did not meet her 
burden of establishing that the Creditor was in civil contempt because that “there was a fair ground 
of doubt” about whether the Creditor’s actions in pursuing the state court litigation violated the 
Debtor’s discharge. Ostrander, 2002 WL 999680, at *30–31. 

 
8. Harker v. Eastport Holdings, LLC (In re GYPC, Inc.), 634 B.R. 983 (Bankr. S.D. Ohio 2021). 

 
GYPC, Inc. (the “Debtor”) filed for relief under chapter 11 of the Bankruptcy Code in 

2017. About two years later, the case was converted to chapter 7. Subsequently, the chapter 7 
trustee brought an action to “enforce the automatic stay” against a creditor and recover monetary 
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damages for the creditor’s actions. GYPC, 643 B.R. at 987. Specifically, the Trustee argued that 
Eastport Holdings, LLC (the “Creditor”) violated the automatic stay by naming the principals of 
the Debtor in the suit, although the Debtor itself was not named. The court held that in filing the 
state court case, the Creditor violated 11 U.S.C. § 362(a)(3). However, the court found that 
although its actions were “ill-advised,” the Creditor had an “objectively reasonable basis to believe 
that the state court action was not enjoined” by the automatic stay and that, thus, there was “‘a fair 
ground of doubt’” as to whether section 362 barred the state court action. Id. at 1007. 
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Bankruptcy Courts’ Ability to Impose Sanctions Under Rule 3002.13 

 
In chapter 13 cases, Rule 3002.1 “requires a home mortgage lender to file and serve on a 

debtor a notice itemizing all fees, expenses or charges that have been incurred after the bankruptcy 
case was filed and that the lender contends are recoverable against the debtor.” Motion for Leave 
to File Brief of Amici Curiae of the Hon. Melanie Cygowski (ret.) et. al, Sensenich v. PHH Mortg. 
Corp. (In re Gravel), (No. 21-1322), 2022 WL 1057002 at *4 (Apr. 5, 2022). Subsection (i) of the 
Rule “provides that if the lender fails to provide the required information a court may preclude the 
lender from presenting evidence in any proceeding on the amounts claimed[] or ‘award other 
appropriate relief, including reasonable expenses and attorney’s fees caused by the failure.’” Id. 
(quoting Fed. R. Bankr. P. 3002.1(i)). 

 
Issue: Do bankruptcy courts have authority under Rule 3002.1 to impose sanctions based on 
creditors’ failure to comply with the Rule? Do 11 U.S.C. § 105 and/or bankruptcy courts’ inherent 
powers provide a basis to award punitive sanctions for violations of the Rule? The related and 
possibly threshold/pivotal question is whether an award of fees as a “sanction” is considered purely 
compensatory or—because fees typically are paid by each party—punitive. 

 
Short answer: The Fourth and D.C. Circuits have not ruled on this issue, but many of the 
bankruptcy courts within those circuits have concluded that courts have such authority under Rule 
3002.1 and section 105, as well as pursuant to their inherent powers. 

 
Whether Punitive Sanctions Are Awardable Under Rule 3002.1 Is a Question of First 

Impression, to Which the Second Circuit Says “No” 
 

In PHH Mortgage Corp. v. Sensenich (In re Gravel), 6 F.4th 503 (2d Cir. 2021), cert. 
denied,  S. Ct.  , 2022 WL 2111447 (June 13, 2022), a sharply divided Second Circuit held that 
bankruptcy courts lack authority under Rule 3002.1 to impose punitive monetary sanctions. 

 
Gravel was remanded after an appeal in which the district court vacated the bankruptcy 

court’s imposition of sanctions against PHH for violations of the notice provisions of the Rule. On 
remand, the bankruptcy court again awarded $75,000 in punitive damages for violation of the 
notice provisions of Rule 3002.1, as well as a separate sanction of $225,000 (reduced from the 
earlier $3,000,000) under section 105 for violations of the court’s orders. On certified direct appeal, 
the Second Circuit vacated and reversed, holding that the “other appropriate relief” language in 
the Rule is limited to compensatory forms of relief and does not extend to punitive monetary 
sanctions. 

 
After citing Bivens v. NewRez LLC (In re Bivens), 625 B.R. 843, 850–51 (Bankr. M.D.N.C. 

2021) (discussed below), as having noted but not specifically addressed the question, the Gravel 
court held that “[t]he bankruptcy court in this case is apparently the first and only one to impose 
punitive monetary sanctions under the rule” in the almost ten years that have passed since its 
adoption. 6 F.4th at 514, 517. The court held that the “reasonable expenses and attorney’s fees” 
cited in the Rule are compensatory forms of relief, and that because “other appropriate relief” is a 

 

3 Materials prepared by Tracy Davis, Career Law Clerk to Judge Pamela W. McAfee, USBC, 
E.D.N.C. 
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“general phrase among specific examples,” that language is best construed to limit additional relief 
to non-punitive sanctions. Id. at 514–15. 

 
Concluding that the bankruptcy court’s award of $225,000 for violations of its orders had 

to be an exercise of its contempt power—which must derive from the combination of a court 
injunction and the court’s power under section 105(a)—the appellate court vacated that award. 
Without specifically addressing the extent to which section 105 could authorize the sanction, the 
court reasoned that the award constituted an abuse of contempt power because the injunction at 
issue was “subject to varying interpretations” and “lack[ed] the requisite clarity” to support 
imposition of the sanction. Id. at 511–13. 

 
Dissenting in part, Judge Joseph F. Bianco agreed that the $225,000 sanction was 

appropriately vacated but wrote that a debtor may, under the “other appropriate relief” language 
set out in Rule 3002.1(i), seek and obtain non-compensatory (i.e., punitive) damages for a 
creditor’s violations of the Rule. Reasoning that this interpretation is in accord with both the plain 
text and the purpose of the Rule, Judge Bianco noted further that Rule 3002.1 is modeled on Federal 
Rule of Civil Procedure 37, which permits courts to award “reasonable expenses, including 
attorney’s fees,” and “other appropriate sanctions” that may include punitive sanctions. Judge 
Bianco would have affirmed the bankruptcy court’s $75,000 sanction on PHH as supported by 
either Rule 3002.1(i) or the court’s “inherent authority.” 

 
Rule 3002.1 Cases Within the Fourth and D.C. Circuits 

 
Bivens v. NewRez LLC (In re Bivens), 625 B.R. 843, 850–51 (Bankr. M.D.N.C. 2021) (Aron, C.J.) 
(denying lender’s motion to dismiss and holding that debtor stated claims for sanctions under Rule 
3002.1 and section 105, where debtor filed adversary proceeding asserting claims based on 
lender’s imposition of post-petition charges without proper notice, violation of automatic stay, and 
violation of discharge injunction; opinion does not address distinction between punitive and 
compensatory sanctions). 

 
In re Legare-Doctor, 634 B.R. 453, 461, 463–64 (Bankr. D.S.C. 2021) (Waites, J.) (awarding 
reasonable attorney fees and costs for creditor’s violations of Rule as to reverse mortgagor). 
In re Ferrell, 580 B.R. 181, 187 (Bankr. D.S.C. 2017) (Waites, J.) (awarding sanction of reasonable 
attorney fees under Rule 3002.1 and noting that imposition of sanction also was within equitable 
power of court to issue necessary or appropriate orders under section 105), distinguished by Alvarez 
v. Bayview Loan Servicing, LLC (In re Alvarez), 2018 WL 6715728 (B.A.P. 9th Cir. 2018). 

 
Notable Decisions Outside the Fourth and D.C. Circuits 

 
In re Heard, Bankr. Case No. 15-35564-pcm13, 2021 WL 3540412, at *2–4 & n.5 (Bankr. D. Or. 
Aug. 11, 2021) (awarding attorney fees to debtor for lender’s violation of Rule and noting that 
“when an award of attorney fees is a statutory sanction, it must be compensatory rather than 
punitive in nature”; opinion distinguishes Gravel as inapplicable because the “court is . . . awarding 
[only] attorney fees that were caused by the creditor’s inaccurate notice under Rule 3002.1(a)”). 
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Blanco v. Bayview Loan Servicing LLC (In re Blanco), 633 B.R. 714, 751–55, 758 (Bankr. S.D. 
Tex. 2021) (agreeing with Gravel dissent, holding that damages awarded under Rule 3002.1 are 
not limited to attorney’s fees and expenses, and reasoning that Rule was intended to remedy 
problem of late-added and generally small fees such that it would be an insufficient deterrent if 
limited to compensatory damages only; opinion states that courts also may apply section 105 
powers to provide remedies). 

 
In re Lescinskas, 628 B.R. 377, 381–83 (Bankr. D. Mass. 2021) (describing Rule 3002.1 as a 
“sanctions provision” in which “penalties” may act as a “sobering reminder” to lenders of the need 
to comply with notice provisions and restrict creditor’s ability to recover the late charges and fees 
it sought to assess to debtor). 

 
Alvarez v. Bayview Loan Servicing, LLC (In re Alvarez), BAP No. NC-18-1104-BKuF, Bk. No. 
12-55010-MEH, 2018 WL 6715728 at *4–6 (B.A.P. 9th Cir. Dec. 21, 2018) (noting that Rule 
3002.1 “provides teeth to ensure a creditor’s compliance,” that sanctions “are permissive in that 
the court ‘may’ award them,” affirming bankruptcy court’s election to not award them, and noting 
relative lack of precedent on precise source of courts’ authority). 

 
In re Tollstrup, Case No. 15-33924-dwh13, 2018 WL 1384378, at *5 (Bankr. D. Or. Mar. 16, 
2018) (holding that bankruptcy court lacks authority to impose punitive sanctions under Rule 
because it is procedural and thus does not give rise to an independent cause of action and that 
section 105(a) does not permit an award of “serious punitive sanctions”), cited with approval in 
PHH Mortg. Corp. v. Sensenich (In re Gravel), 6 F.4th 503 (2d Cir. 2021). 
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Subchapter V Hot Issues4 

 
Who Can Be a Subchapter V Debtor: The “Issuer” Question 

 
On April 28, 2022, the Honorable Ernest M. Robles, Bankruptcy Judge for the Central 

District of California, issued an opinion finding that a debtor was not eligible to proceed under 
subchapter V because of the prohibition against “affiliate[s] of an issuer,” as defined by the 
Securities Exchange Act of 1934. In re Phenomenon Mktg. & Ent., LLC, Case No. 2:22-bk-10132- 
ER, 2022 WL 1262001, at *2 (Bankr. C.D. Cal. Apr. 28, 2022). 

 
Phenomenon Marketing & Entertainment, LLC (the “Debtor”), a marketing agency, filed 

for chapter 11 protection, electing subchapter V treatment, after a precipitous decline in revenue 
from 2019 to 2020. Id. at *1. One of the creditors in the case argued that the Debtor was not eligible 
to proceed under subchapter V because it is an “affiliate” of one or more entities that are “issuers” 
of securities as contemplated by the Securities Exchange Act of 1934. Id. Consistent with the 
majority of cases addressing subchapter V issues, Judge Robles found that the burden of proving 
eligibility for subchapter V lies with the Debtor, not the objecting party. Id. at *2. 

 
Section 1182 of the Bankruptcy Code governs subchapter V eligibility. 11 U.S.C. § 1182. It 

defines the term “debtor” as not including “any debtor that is an affiliate of an issuer, as defined in 
section 3 of the Securities Exchange Act of 1934 (15 U.S.C. 78c).” 11 U.S.C. § 1182(1)(B)(iii). An 
“affiliate,” as defined by the Bankruptcy Code, is an “entity that directly or indirectly owns, 
controls, or holds with power to vote, 20 percent or more of the outstanding voting securities of 
the debtor.” 11 U.S.C. § 101(2)(A). An “issuer,” as defined in the Securities Exchange Act of 1934, 
is “any person who issues or proposes to issue any security.” 15 U.S.C. § 78c(a)(8). Finally, a 
security is broadly defined and includes any “stock” or “investment contract.” 15 U.S.C. 
78c(a)(10). 

 
After examining the Debtor’s ownership structure, Judge Robles found that two companies 

were “affiliates” of the Debtor because the first company owned 100% of the Debtor, and the 
second company owned 100% of the first company. Phenomenon Mktg., 2022 WL 1262001, at 
*3. The first company, Phe.no LLC (“Phe.no”), is a Delaware corporation and thus has 
stockholders. Id. It follows, then, that Phe.no either has issued or will propose to issue stock. Id. 
As noted in the opinion, corporate stock fits into the definition of “security” under the Securities 
Exchange Act. Id. Therefore, the court found that Phe.no is an “issuer” under the Securities 
Exchange Act. Id. The court further found that the second company was also an “issuer,” although 
the Debtor failed to produce the operating agreement. Id. 

 
As a result, the court held that at least two of the Debtor’s affiliates were “issuers” and that 

the Debtor was not eligible to proceed under subchapter V. Id. at *4. Judge Robles also noted that 
just because a company is not publicly traded does not mean that it cannot be defined as an “issuer.” 
Id. Because of the breadth of the Securities Exchange Act’s definition of “issuer,” “an entity can 
still qualify . . . even if the securities that it issues are not publicly listed.” Id. 

 
Judge Robles looked further to the policy of the Small Business Reorganization Act to 

support his decision, explaining that it was enacted to ensure “‘that when mom-and-pop businesses 
 

4 Materials prepared by Judge B. McKay Mignault, USBC, S.D. W. Va. 
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fall on hard times, they have a chance to recover and be successful.’” Id. at *5 (quoting In re 
Progressive Sols., Inc., 615 B.R. 894, 898 (Bankr. C.D. Col. 2020). In contrast, “[e]xcluding an 
entity with this type of sophisticated ownership structure from eligibility under [s]ubchapter V is 
far from absurd,” and if Congress did intend to include entities such as the Debtor in subchapter 
V, “it is the role of Congress, not [the] [c]ourt, to amend the statute accordingly.” Id. 

 
All of this begs the question: Did Congress intend to limit subchapter V eligibility to truly 

only “mom-and-pop” small businesses? Or did Congress mean to include all small businesses, and 
the result in Phenomenon Marketing is simply the repercussion of a drafting error? The Bankruptcy 
Threshold Adjustment and Technical Corrections Act was just signed into law on June 21, 2022, 
and it amends 11 U.S.C. § 1182(1)(B)(iii) by removing the word “issuer” and replacing it with “a 
corporation described in clause (ii)” of section 1182(1)(B). This change appears to address Judge 
Robles’ questions, but we shall see. 

 

Nondischargeability 
 

Two recent decisions out of the District of Maryland concurred in their holdings that 
subchapter V debtors who are entities (not individuals) are not subject to the Bankruptcy Code’s 
nondischargeability provisions. 

 
On March 19, 2021, the Honorable Maria Ellena Chavez-Ruark, Bankruptcy Judge for the 

District of Maryland, held that the “discharge exceptions in [s]ection 523(a) apply only to individual 
[s]ubchapter V debtors.” Gaske v. Satellite Rests. Inc. Crabcake Factory USA (In re Satellite Rests. 
Inc. Crabcake Factory USA), 626 B.R. 871, 873 (Bankr. D. Md. 2021). Prior to the Debtor’s 
bankruptcy filing in that case, the Plaintiffs initiated a proceeding in the United States District Court 
for the District of Maryland against the Debtor and others for violations of the Fair Labor Standards 
Act of 1938 (the “FLSA”) and other similar Maryland statutes. Id. That proceeding was stayed due 
to the bankruptcy filing. Id. The Plaintiffs subsequently commenced an adversary proceeding in the 
bankruptcy case, asserting that their claims against the Debtor based on the FLSA should be deemed 
nondischargeable. Id. at 873–74. 

 
Judge Chavez-Ruark noted at the outset of her opinion that the matter was one of first 

impression. Id. at 874. Moving to the plain language of the two Code sections involved (11 U.S.C. 
§§ 523 and 1192), she noted that “[t]he language of [s]ection 523(a) is clear and unambiguous that 
it applies only to individual debtors.” Id. at 875. Seeing that section 1192 refers to the “‘debt of the 
kind specified in section 523(a),’” she said, “the only reasonable meaning is that Congress intended 
to continue to limit application of the [s]ection 523(a) exceptions in a [s]ubchapter V case to 
individuals.” Id. at 875–76. Judge Chavez-Ruark eventually concluded that “[s]ection 523(a) does 
not apply to the [Debtor] because it is a non-individual debtor.” Id. at 874. Her analysis was 
supported by the fact that, prior to the enactment of the Small Business Reorganization Act, section 
523(a) did not apply to non-individual debtors. Id. at 876. Also addressed in the opinion was a 
comparison to chapter 12 cases; in this context, Judge Chavez-Ruark declined to extend those 
holdings to a chapter 11 discharge. Id. at 877. 

 
On June 29, 2021, the Honorable Michelle Harner, Bankruptcy Judge for the District of 

Maryland, held that the nondischargeability exceptions contained in 11 U.S.C. § 523 are not 
applicable to entity debtors proceeding under subchapter V. Cantwell-Cleary Co., Inc. v. Cleary 
Packaging, LLC (In re Cleary Packaging, LLC), 630 B.R. 466 (Bankr. D. Md. 2021). The Debtor 
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was a limited liability company that filed for subchapter V protection in 2021. Id. at 469. Prior to 
filing, the Debtor (along with its founder and sole owner) had been saddled with a state court 
judgment of over $4.7 million. Id. The Plaintiff sought to have that state court judgment deemed 
nondischargeable in the bankruptcy case. Id. 

 
Judge Harner first looked to the nondischargeability sections themselves (11 U.S.C. 

§§ 523(a)(2)(A) and (a)(6)), which speak only of an “individual debtor.” Id. at 470 (internal 
quotation omitted). She then examined the decision in Satellite Restaurants, which focused on the 
statutory language in question. Id. at 471–72. Judge Harner held that “the Code, read holistically 
and in accordance with common principles of statutory interpretation, limits the application of 
section 523 in [s]ubchapter V cases to individual debtors.” Id. at 472. In supporting this decision, 
she noted that her holding was consistent with the legislative history and “underlying objectives” 
of subchapter V. Id. at 473. 

 
The Cleary Packaging case was directly appealed to the Fourth Circuit, and the panel’s 

decision was handed down on June 7, 2022. The Fourth Circuit reversed Judge Harner’s decision 
and remanded the matter back to the bankruptcy court. Cantwell-Cleary Co., Inc. v. Cleary 
Packaging, LLC (In re Cleary Packaging, LLC), 36 F.4th 509 (4th Cir. 2022). The opinion narrowed 
in on the issue: the “conflicting interpretations of the two relevant provisions—§ 1192(2) and § 
523(a)—relating to the kind of debtor subject to the discharge exceptions listed in § 523(a).” Id. at 
513. The Court explained that, because § 1192(2) is the “specific provision governing discharges 
in [s]ubchapter V proceedings,” it should be given “precedence over the more general 
§ 523(a).” Id. The Fourth Circuit focused on the plain language and definitions of the terms in the 
relevant statutes and pointed out that the bankruptcy court’s interpretation of section 523(a) would 
“create difficulty” in reconciling that provision with 11 U.S.C. § 1141(d)(6). Id. at 515–16. Finally, 
the Fourth Circuit looked at the chapter 12 cases that Judge Harner had distinguished, finding that 
the decisions in those cases “support[ed] [its] interpretation of § 1192(2)’s virtually identical 
language.” Id. at 517. Ultimately, the court concluded that “the debtors covered by the discharge 
language of § 1192(2)—i.e., both individual and corporate debtors—remain subject to the 21 kinds 
of debt listed in § 523(a).” Id. at 515. 

Although the Fourth Circuit has opined on the matter, it may not be the end of the line for 
these issues. The debtor in Cleary Packaging has spoken about its desire to request a re-hearing en 
banc, and it is likely that this question will arise in other circuits in the months and years to come. 

 
It should also be noted that, in its Cleary Packaging decision, the Fourth Circuit plainly stated 

that “§ 1192(a) provides for the discharge of debts for both individual and corporate debtors.” Id. 
at 514–15. 

 
“Circumstances for Which the Debtor Should Not Justly Be Held Accountable,” 

and Is Subchapter V Conversion Available to Debtors Who Seek to Convert 
After the Deadlines Have Run Under Sections 1188(b) and 1189(b)? 

 
Several courts in the Fourth Circuit have entered rulings addressing the deadlines in 11 

U.S.C. §§ 1188(b) and 1189(b). Both of those sections allow expansion of the time limits if the 
need for an extension is “attributable to circumstances for which the debtor should not justly be 
held accountable.” 11 U.S.C. §§ 1188(b), 1189(b). Naturally, there is no guidance provided as to 
what may fulfill the requirement of “not justly be[ing] held accountable” and, conversely, what 
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may not rise to the necessary level. Courts have grappled with this issue, but the Fourth Circuit has 
not yet been confronted with a controversy over the “should not justly be held accountable” 
language. The importance of this question rests on the fact that, unlike those in “normal” chapter 
11 cases, the deadlines in subchapter V cases are not reset upon conversion. Instead, they run from 
the date of the original order of relief. Thus, if the “justly be held accountable” language is 
interpreted in a certain way, it follows that any debtor wishing to convert to subchapter V more 
than ninety days after filing his or her original case will be prohibited from doing so. The two 
leading cases, so far, appear to be the Trepetin decision out of Maryland and the Seven Stars 
decision from Florida. 

 
On July 7, 2020, the decision in In re Trepetin was issued by the Bankruptcy Court for the 

District of Maryland. 617 B.R. 841 (Bankr. D. Md. 2020). The Debtor in that case had filed a 
chapter 7 case which progressed uneventfully for four months until the Debtor sought to convert 
to subchapter V. In considering the extension of the deadlines, the court looked to legislative intent, 
noting that although “Congress contemplated an accelerated process for [s]ubchapter V cases,” it 
also expressed “significant concern for small business debtors, wanting to provide them with a 
realistic option for reorganizing and saving their business operations.” Id. at 846–47. The court 
then compared the subchapter V language to that contained in chapter 12 and decided to apply a 
similar standard, which also reflected the plain language of the statute. The court found that the 
“Debtor appear[ed] to have done all he could to act timely” and that “no party ha[d] alleged that 
the Debtor [was] acting in bad faith or engaging in wrongful or dilatory conduct.” Id. at 849. Thus, 
the court stated, “the Debtor’s need for an extension appears fairly attributable to factors outside 
of his control, namely the conversion process and the requirements of chapter 7 versus chapter 11 
of the Code.” Id. The court emphasized that the “analysis must be fact-intensive and focused on 
the Debtor’s conduct and potential prejudice to creditors” and that it could “envision a case in 
which the circumstances surrounding conversion could weigh against any extension of the 
deadlines of [s]ubchapter V.” Id. at 849–50. 

Just one month after the Trepetin decision, an opinion was issued in In re Seven Stars on the 
Hudson Corp. by the Bankruptcy Court for the Southern District of Florida. 618 B.R. 333 (Bankr. 
S.D. Fla. 2020). In that case, the Debtor had filed a chapter 11 case under the “small business 
debtor” designation. Id. at 337. After some disputes had been resolved with creditors, the Covid- 
19 pandemic hit, and the Debtor’s business was shut down. Id. at 337–38. Following a ruling on 
the assumption of a lease in the case, and four months after the effective date of the SBRA, the 
Debtor filed a motion to convert to subchapter V. Id. at 338. The court, like the one in Trepetin, 
looked to legislative intent, highlighting the fact that subchapter V “by its very nature is intended 
to be an expedited process,” which “provides qualifying debtors with some powerful and cost- 
saving restructuring tools not otherwise available to [c]hapter 11 debtors.” Id. at 340. Importantly, 
the court noted, “to balance the special new powers available to small business debtors, Congress 
granted a very important protection: the requirement that a [s]ubchapter V case proceed 
expeditiously.” Id. With regard to the “justly be held accountable” language, the court explained 
that “it is a clearly higher standard than the mere ‘for cause’ standard.” Id. at 344. In disagreeing 
with Trepetin, the Seven Stars court narrowed in on the word “circumstances,” stating that “[w]here 
a debtor elects into [s]ubchapter V after expiration of the statutory deadlines, . . . the debtor should 
justly be held accountable for those circumstances, because the debtor created them.” Id. at 346. The 
court explained that the Debtor’s case was “clearly impacted by COVID- 19” but that “while 
certainly the [D]ebtor [was] not responsible for COVID-19, and its present difficulties in seeking 
to reorganize may be fairly attributable to circumstances for which it should 
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not justly be held accountable, its inability to meet the statutory deadlines in this case is not due to 
COVID-19 or the fact that [s]ubchapter V first became available after [the Debtor] commenced 
th[e] case.” Id. 

 
What follows here is a listing of how courts in the Fourth Circuit and those in Florida have 

interpreted the phrase “should not justly be held accountable.” 
 

In re Castillo, Case No. 8:20-bk-06411-RCT, 2022 WL 1537990 (Bankr. M.D. Fla. 
May 9, 2022): In this case, the Debtor missed the 90-day plan filing deadline but 
had filed a Motion to Extend Exclusivity Period to File Plan of Reorganization on 
the due date. The court denied that motion. A month later, the U.S. Trustee filed a 
motion to dismiss based, in part, on the Debtor’s failure to file a plan. In asserting 
that the reasons for the delay were attributable to circumstances for which he should 
not be held accountable, the Debtor explained that he was “unable to propose a plan 
until tax returns were prepared for the four businesses from which he derive[d] his 
income” and that his accountant could not have them prepared prior to the plan 
filing deadline. Id. at *2. The Debtor eventually filed a plan, thirty-five days after 
the deadline. The court extended the plan filing deadline retroactively, stating that 
the Debtor could not justly be held accountable for the delay in filing because he 
“needed information from his businesses’ tax returns to propose a feasible 
[s]ubchapter V plan, and it was not possible for [the] Debtor to have those tax 
returns prepared in sufficient time before the . . . deadline.” Id. 

In re Majestic Gardens Condo. C Ass’n, Inc., 637 B.R. 755 (Bankr. S.D. Fla. 2022): 
In this case, the Debtor failed to file a plan by the section 1189(b) deadline because 
of a “calendaring error by its counsel’s paralegal.” Id. at 756. After eventually filing 
a plan, the Debtor asked that it be deemed timely filed. The court grappled with 
whether the paralegal’s error was a circumstance for which the Debtor should not 
justly be held accountable. The court found that the “facts presented d[id] not justify 
an extension of the § 1189(b) deadline.” Id. After noting that Bankruptcy Rule 
9006(b)(1) was not applicable, the court stated that the “plain language of the statute 
‘sets a clearly higher standard’ than the ‘excusable neglect’ standard of Rule 
9006(b)(1).” Id. The court held that “counsel’s calendaring error d[id] not satisfy 
the § 1189(b) standard.” Id. at 757. 

 
In re Keffer, 628 B.R. 897 (Bankr. S.D. W. Va. 2021): In this case, the Debtor 
wished to convert from chapter 13 to subchapter V, but the deadlines under sections 
1188(b) and 1189(b) had already run, as they begin ticking as of the date of the 
order for relief in the bankruptcy case. In considering whether to allow the Debtor 
to convert, the court also was faced with deciding whether to extend the subchapter 
V deadlines. The Debtor had been forced to convert from chapter 13 because, 
although his assets and debts were within the statutory limits at the time of filing, 
the IRS had submitted an amended proof of claim, which put his case beyond the 
debt ceiling. The court found that the Debtor should not justly be held accountable 
for the delay in filing the plan, because although he “surely must have known that 
he would owe taxes, . . . he was not aware of the amount of those taxes until the 
IRS processed his returns” and did not know that he would have to eventually 
convert from chapter 13 to subchapter V. Id. at 910. 
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In re Tibbens, Case No. 19-80964, 2021 WL 1087260 (Bankr. M.D.N.C. Mar. 19, 
2021): In this case, the Debtor had been in chapter 13 for seven months. Two of his 
proposed chapter 13 plans had not met the requirements for confirmation. Faced 
with a motion to dismiss filed by the chapter 13 trustee, the Debtor moved to convert 
to subchapter V. The court found that the Debtor “failed to carry his burden that the 
need for an extension was due to circumstances for which he should not justly be 
held accountable” because the “[n]umerous delays [that] occurred in the 
administration of the chapter 13 case . . . were fully within the Debtor’s control.” 
Id. at *9. Specifically, the Debtor “filed two chapter 13 plans, one of which was … 
facially unconfirmable” and also “failed to comply with his own proposed deadline” 
for the sale of his real property. Id. It took the Debtor three months from denial of 
his original chapter 13 plan to file an amended one, and during his chapter 13 case, 
he failed to timely comply with directives of the court, did not correct schedule 
deficiencies, testified inconsistently, and generally “demonstrated a lack of good 
faith” according to the bankruptcy administrator. Id. at *4. 

In re Northwest Child Dev. Ctrs., Inc., No. 20-50632, 2020 WL 8813586 (Bankr. 
M.D.N.C. Dec. 8, 2020): In this case, the Debtor filed a motion to extend the section 
1189(b) deadline the day after it had passed. The Debtor had been investigating a 
potential sale, improvement, and leaseback of building space. In explaining its 
failure to file a plan by the deadline, the Debtor claimed, in a “single sentence in 
the [m]otion, unsupported by affidavits, exhibits, or direct testimony,” that a 
planned walkthrough of the building space was cancelled due to “weather” and 
“potential COVID-19 exposure.” Id. at *3 (internal quotations omitted). While 
acknowledging that “inclement weather and pandemics are circumstances beyond 
the Debtor’s control,” the court stated that the Debtor also had to “demonstrate that 
these circumstances prevented the Debtor from timely filing a plan.” Id. The court 
eventually found that the Debtor did not meet his burden of proving that the filing 
delay was attributable for circumstances for which it should not justly be held 
accountable. 

 
In re Wetter, 620 B.R. 243 (Bankr. W.D. Va. 2020): In this case, the Debtor filed 
for chapter 7 relief just before subchapter V came into effect. After progressing 
“uneventfully” through chapter 7, the Debtor sought to convert to subchapter V 
approximately four months after filing. Id. at 252. Looking to both the Trepetin and 
Seven Stars, the court explained that Seven Stars was “too rigid in its application” 
of the extension language. Id. at 253. However, because the Debtor had “been 
evasive and misleading,” had been dilatory in locating critical paperwork, and had 
“played fast and loose with the facts,” the court declined to give him the benefit of 
the doubt and stated that it would not extend the deadlines under sections 1188(b) 
and 1189(b) should the case be converted to subchapter V. Id. at 254–55. 

 
Recent Issue 

In June 2022, the Honorable Elizabeth Gunn, Bankruptcy Judge for the District of Columbia, 
revoked a debtor’s subchapter V designation and appointed an “ordinary” chapter 11 trustee when the 
debtor was unable to confirm a plan. See In re National Small Business Alliance, Inc., Case No. 21- 
00031-ELG, 2022 WL 2347699 (Bankr. D.D.C. June 29, 2022). This case is attached. 
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MEMORANDUM OPINION AND ORDER REVOKING THE 
DEBTOR’S SUBCHAPTER V AND SMALL BUSINESS DESIGNATIONS 

 

The issue before the Court appears to be one of first impression under subchapter V of 

chapter 11, 11 U.S.C. §§ 1181 – 1195 (“Subchapter V”) of Title 11 of the United States Code, 11 

U.S.C. §§ 101-1532 (the “Bankruptcy Code”).1 By enacting Subchapter V, Congress intended “to 

streamline the process by which small business debtors reorganize and rehabilitate their financial 

affairs.” H.R. Rep. No. 116-171, at 1 (2019). However, the proceedings in this case have been 

anything but streamlined. Throughout the first fourteen months of this case there were over 300 

docket entries, the Debtor was dispossessed on April 30, 2021, five plans of reorganization were 

filed by the Debtor in consultation with the subchapter V trustee, and the Debtor was found to be 

the alter ego of two other entities. Much of the early litigation in this case culminated in a three- 

day combined evidentiary hearing (the “Hearing”) on (a) confirmation of the Debtor’s Fifth 

 
 

1 All section references herein shall be to the Bankruptcy Code unless otherwise noted. 

In re: 

National Small Business Alliance, Inc., 
Debtor. 
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Amended and Revised Plan of Reorganization for Small Business under Chapter 11 (ECF No. 225) 

(the “Fifth Amended Plan”), (b) the Motion to Approve Compromise Under Rule 9019 (ECF No. 

126), (c) the Motion to Dismiss Case (ECF No. 229) (the “Motion to Dismiss”), and (d) the Motion 

to Convert Case to Chapter 7 (ECF No. 232). At the conclusion of the Hearing, the Court denied 

confirmation of the Fifth Amended Plan because the Debtor failed to meet its burdens under 

§§ 1129(a) and 1191 and found it neither in the best interest of the creditors nor the estate to convert 

this case to chapter 7, or to dismiss this case. However, given the length of this case and the 

Debtor’s inability through the conclusion of the Hearing to propose a confirmable Subchapter V 

Plan, and upon consideration of the Motion to Dismiss, the Court found that it was in the best 

interest of creditors and the estate to: (i) revoke the Debtor’s designation under Subchapter V and 

as a small business debtor under § 101(51D); (ii) for the case to proceed under chapter 11 of the 

Bankruptcy Code; and (iii) upon revocation of the designation, order the appointment of a standard 

chapter 11 trustee. On April 18, 2022, the Court entered its order revoking the Debtor’s Subchapter 

V designation and ordering the appointment of a chapter 11 trustee, which stated it would be 

supplemented by a further memorandum of law. Order Revoking Subchapter V and Small Business 

Designations, ECF No. 284 (the “Revocation Order”). This Memorandum sets forth the Court’s 

findings and conclusions of law made at the Hearing and supplements the Order entered on April 

18, 2022. 

I. Background 
 

The Debtor operates a membership-based business that provides referrals, marketing 

assistance, and other support services to its member small businesses (the “Members”). At all times 

during this case, the Debtor has had between 700 and 750 Members. When the Debtor filed for 

bankruptcy on January 31, 2021, it elected to file under Subchapter V and designate itself as a 
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small business debtor under § 101(51D) by checking the “small business debtor” box on Official 

Form 101. Debtor’s Pet., ECF No. 1. On February 12, 2021, the Court entered a Scheduling Order 

(ECF No. 21), setting forth the relevant deadlines and scheduling an initial status conference in the 

case. Under the Scheduling Order and § 1189(b), the Debtor was to submit a chapter 11 plan of 

reorganization by May 1, 2021. Scheduling Order at ¶ 9, ECF No. 21. However, due to a multitude 

of factors, including ensuing litigation and this Court’s eventual dispossession of the Debtor, the 

Debtor did not file its first Chapter 11 Small Business Plan of Reorganization (ECF No. 164) until 

July 25, 2021. See Order Dispossessing Debtor, ECF No. 89. The Debtor subsequently filed four 

more amended plans, eventually culminating in the Fifth Amended Plan. See ECF Nos. 170, 185, 

207, 210. The various amended plans drew objections from creditors and the Office of the United 

States Trustee. See ECF Nos. 176, 201, 243. 

On March 1, 2022, the Court convened the Hearing at which the Debtor, Venture Resources 

Consulting, LLC (“VRC”), the Motiva Group, Inc. (“Motiva”), and the Subchapter V Trustee 

participated. Despite hours of testimony and hundreds of pages of documents, there was almost no 

discussion in the Hearing of the impact of the proposed plan or the other pending motions on the 

Members of the Debtor. Instead, the Hearing served as a continuation of the long-pending litigation 

between the Debtor and VRC on one side, and Motiva on the other. After a continuance of the 

Hearing, the submission of post-hearing briefs, and closing arguments, the Court denied 

confirmation of the Fifth Amended Plan. See ECF No. 284. Upon denial of confirmation, at the 

Hearing, the Court next had to take up the question of whether conversion or dismissal under § 

1112 was appropriate given the length of the pendency of the Subchapter V case and the Debtor’s 

failure to propose a confirmable Subchapter V plan. For the reasons set forth on the record at the 

Hearing and the Revocation Order, as more fully set forth herein, the Court finds that revocation 
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of the Subchapter V election and immediate appointment of a chapter 11 trustee is in the best 

interest of creditors and the estate. 

II. Jurisdiction 
 

The Court has jurisdiction over this matter pursuant to 28 U.S.C. §§ 157 and 1334. This is 

a core proceeding pursuant to 28 U.S.C. § 157(b)(2)(A). Venue is proper before this Court pursuant 

to 28 U.S.C. §§ 1408 and 1409. Findings of fact shall be construed as conclusions of law and 

conclusions of law shall be construed as findings of fact when appropriate. See Fed. R. Bankr. P. 

7052. 

III. Discussion 
 

a. Legal Standards 
 

The question in this case appears to be one of first impression under Subchapter V – 

whether a court may revoke the Subchapter V designation made by a debtor in its petition. The 

vast majority of the initial decisions under Subchapter V focused on the opposite issue, whether a 

debtor in a case initiated prior to the enactment of Subchapter V was eligible after the enactment 

of Subchapter V to amend their petition to proceed under Subchapter V rather than under ordinary 

chapter 11. See, e.g., Hall L.A. WTS, LLC v. Serendipity Labs, Inc. (In re Serendipity Labs, Inc.), 

620 B.R. 679, 682 (Bankr. N.D. Ga. 2020); In re Trepetin, 617 B.R. 841, 844 (Bankr. D. Md. 

2020). In general, courts found that an eligible debtor could not convert to Subchapter V, but could 

instead remain in chapter 11 and amend their petition to elect to proceed under Subchapter V. See 

In re Peak Serum, Inc., 623 B.R. 609, 616 (Bankr. D. Co. 2020); Seven Stars on the Hudson Corp., 

618 B.R. 333, 342 at n.58 (Bankr. S.D. Fla. 2020) (“[A] debtor elects to proceed under Subchapter 

V by amending its petition – as opposed to converting its case from one chapter of the Bankruptcy 

Code to another chapter   ”). Thus, the converse is applicable in this case. The Court cannot 
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order that the Debtor convert to “standard” chapter 11, but instead must order that the Debtor’s 

petition be amended to revoke the election to proceed under Subchapter V. See, e.g., Hall L.A. 

WTS, LLC v. Serendipity Labs, Inc. (In re Serendipity Labs, Inc), 620 B.R. 679 (Bankr. N.D. Ga. 

2020) (ordering the Subchapter V election revoked and the debtor to proceed under the applicable 

provisions of chapter 11 case where debtor was ineligible for Subchapter V). 

Section 1185 specifically provides for the dispossession of a debtor in possession while 

remaining in Subchapter V, but nothing in Subchapter V discusses the revocation of election to 

proceed thereunder by the Court or any other party. See 11 U.S.C. § 1185 (“On request of a party 

in interest, and after notice and a hearing, the court shall order that the debtor shall not be a debtor 

in possession for cause, including fraud, dishonesty, incompetence, or gross mismanagement of 

the affairs of the debtor, either before or after the date of commencement of the case, or for failure 

to perform the obligations of the debtor under a plan confirmed under this subchapter.”). Therefore, 

similar to the cases that examined whether a debtor could elect Subchapter V after the filing of the 

petition,2 the Court must look to chapter 11 and the Bankruptcy Code as a whole to determine the 

election by a debtor to proceed under Subchapter V may be revoked post-petition. 

While revocation of a Subchapter V election is not specifically set out in the Bankruptcy 

Code, if a petition may be amended to elect to proceed under Subchapter V post-petition, logically 

it follows that the opposite must also be an option for debtors and courts. Various sections of the 

Bankruptcy Code allow for a debtor to seek conversion from one chapter to another if the debtor 

is an eligible debtor under such chapter. 11 U.S.C. §§ 706, 1112, 1208, 1307. While revocation of 

the Subchapter V election is not conversion, the treatment and requirements under chapter 11 and 

 
 
 

2 See In re Ventura, 615 B.R. 1, 13 (Bankr. E.D.N.Y. 2020); In re Trepetin, 617 B.R. at 847. 
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Subchapter V are materially different, much like the differences in chapters under the Bankruptcy 

Code. See, e.g., In re Trepetin, 617 B.R. at 843 (“Subchapter V . . . offers small business debtors . 

. . a streamlined process and tailored tools for confirming a plan.”). Therefore, the Court finds that 

the ability to revoke a Subchapter V election is consistent with the Bankruptcy Code but also the 

Congressional goals of ensuring that Subchapter V cases provide a quicker reorganization process. 

If a debtor discovers post-petition that it is unable to meet the deadlines of Subchapter V, the option 

to revoke such designation provides the ability to continue to attempt to reorganize under the rigors 

and requirements of standard chapter 11. 

Further, the Court is empowered to “issue any order, process, or judgment that is necessary 

or appropriate to carry out the provisions of” the Bankruptcy Code. 11 U.S.C. § 105(a). A court 

may rely on § 105(a) as authority where “the equitable remedy dispensed by the court is necessary 

to preserve an identifiable right conferred elsewhere in the Bankruptcy Code.” Jamo v. Katahdin 

Fed. Credit Union (In re Jamo), 283 F.3d 392, 403 (1st Cir. 2002). The Court’s authority under 

§ 105(a) “may be used to ensure that ‘a result that the Code clearly required’ is achieved.” In re 

Red River Energy, Inc., 409 B.R. 163, 185 (Bankr. S.D. Tex. 2009) (quoting Perez v. Peake, 373 

B.R. 468, 488 (S.D. Tex. 2007)). In a situation where a Debtor has elected Subchapter V status but 

is either (a) not eligible or (b) cannot meet the deadlines and requirements thereof, allowing for the 

revocation of the Subchapter V designation so that the debtor may proceed under standard chapter 

11 is consistent with the right conferred to a debtor in the Bankruptcy Code to convert a case to 

another chapter therein. See 11 U.S.C. § 1112(a). There are benefits to both debtors and creditors 

to allow a case to remain under chapter 11 with a revocation of the Subchapter V election 
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in lieu of requiring a debtor to have its case dismissed and immediately refiled.3 Thus, in the 

appropriate situations and based upon a totality of the circumstances, the Court is able order the 

revocation of the Debtor’s Subchapter V election, even where the revocation is not specifically 

provided for in the Bankruptcy Code. 

b. The Debtor Cannot Proceed Under Subchapter V 
 

As previously noted, the Debtor’s case has not progressed with the expediency Subchapter 

V case are expected to achieve. This case has been largely dominated by two very active creditors 

– one secured and one unsecured – attempting to litigate claims amongst themselves and against 

the Debtor, without regard to the Debtor’s estate as a whole or the Members. The proceedings in 

this case, including the vast majority of the evidence and arguments made for and against 

confirmation of the Debtor’s Fifth Amended Plan, have, for the most part, ignored the rights and 

interests of the dues-paying Members. The Members’ continued payment of dues contributes the 

only significant value to the Debtor’s business operations and those same Members stand to lose 

the most – the services they have dutifully paid for – if this case is converted or dismissed. 

Conversion would likely result in the immediate termination of membership services and 

dismissal would once again throw the Debtor (and its Members) right back into the fray of the state 

court litigation that existed before the case was filed. Therefore, the Court finds that it is in the best 

interest of creditors and the estate that the Debtor remain in chapter 11 rather than liquidate under 

chapter 7 or be dismissed. Not only will the Debtor’s continuation in chapter 11 preserve the only 

value currently held by the Debtor – the Members – but any liquidation or other 

 
3 Such advantages include: lack of a requirement to pay a second filing fee; removing the need to reapply for 
employment of professionals, re-file first day motions, or re-file proofs of claim; and avoidance of automatic stay 
issues upon refiling, particularly in individual cases. Additionally, given the length of time the case was pending in 
Subchapter V, there are several issues that have been decided that would necessarily need to be relitigated were the 
case to be dismissed and the Debtor subsequently refile. 
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disposition of the Debtor’s only assets would result in little-to-no value to be distributed to 

creditors. The Debtor, even though dispossessed, had five attempts to propose a confirmable plan 

in this case, but the Fifth Amended Plan considered at the Hearing could not be confirmed. Based 

upon a review of the evidence presented at the Hearing and the arguments of the parties both during 

the Hearing and in their briefs, it is clear that the Debtor has a committed client base with 

significant potential for growth, even in the internet-age. It is also clear from the record that the 

Debtor’s management should not be repossessed with operational control of the Debtor, and 

therefore, appointment of a chapter 11 trustee is necessary immediately upon revocation of the 

Subchapter V election. 11 U.S.C. § 1104(a). 

IV. Conclusion 
 

Based upon the foregoing, the Court hereby revokes the Debtor’s case designation as a 

small business debtor under § 101(51D) and as a debtor under Subchapter V of chapter 11, and a 

chapter 11 trustee should be appointed by the United States Trustee.4 The chapter 11 trustee is 

directed to amend the voluntary petition accordingly. 

[Signed and dated above.] 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 
4 On April 22, 2022, after entry of the Order Revoking the Debtor’s Subchapter V and Small Business Designation, 
but prior to issuance of this Memorandum, the Court entered its Order Approving Appointment of Marc E. Albert as 
Chapter 11 Trustee (ECF 288). 
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Appreciation and Vesting of Assets in Chapter 13 Cases5 
 

The ambiguous and contradictory interplay of 11 U.S.C. §§ 1306, 1327, and 1329 has led 
to several approaches to the allocation of the post-petition appreciation of assets in chapter 13 
cases. With some creativity and inexact distinction, five approaches to vesting of assets and their 
related appreciation were outlined in In re Baker, 620 B.R. 655, 663–64 (Bankr. D. Colo. 2020). 
To the extent that a chapter 13 plan and the order confirming the plan do not change the vesting 
from confirmation to time of discharge, the Fourth Circuit most likely falls in the “conditional- 
vesting” category. Murphy v. O’Donnell (In re Murphy), 474 F.3d 143 (4th Cir. 2007), allows for 
modification of a chapter 13 plan based on appreciation of assets, provided that the debtor 
experienced a substantial and unanticipated change in his or her financial condition that occurred 
after confirmation. 

 
The Five Approaches Under Baker 

 
The Baker court outlined five different approaches to assess appreciation from post- 

confirmation sale proceeds in chapter 13 cases. In Baker, the chapter 13 debtor sold his residence 
and realized $86,000 in net sales proceeds, in excess of Colorado’s homestead exemption of 
$75,000. There was no evidence that the debtor’s initial pre-confirmation valuation of the property 
was inaccurate or that the appreciation of the property was due to unanticipated real estate market 
forces. The five appreciation assessment approaches discussed in Baker are as follows: 

 
1. Estate termination. At confirmation, the estate ceases to exist and all property of 

the estate, whether acquired before or after confirmation, becomes property of the debtor. 
 

2. Estate transformation. At confirmation, all property of the estate becomes property 
of the debtor except property essential to the debtor's performance of the plan. The chapter 13 
estate continues to exist, but it contains only property necessary to performance of the plan, 
whether acquired before or after confirmation. 

 
3. Estate replenishment. At confirmation, all property of the estate becomes property 

of the debtor. The chapter 13 estate continues to exist and “refills” with property defined in section 
1306 that is acquired by the debtor after confirmation, without regard to whether that property is 
necessary to performance of the plan. 

 
4. Estate preservation. The vesting of property in the debtor under section 1327(b) 

does not remove any property from the chapter 13 estate, whether acquired before or after 
confirmation. Property remains in the estate until the case is closed, dismissed, or converted. The 
debtor’s rights and responsibilities with respect to property of the estate may change somewhat at 
confirmation, but the existence and composition of the estate are not disturbed by section 1327(b). 

 
 

 
5 Materials prepared by Judge David Warren, USBC, E.D.N.C. Much appreciation and recognition 

are given to Kathryn N. Koonce, Esq., Chambers Staff Attorney and long-time friend and partner at Poyner 
Spruill LLP, and Lindsey Ross, rising second-year law student at the Norman A. Wiggins School of Law 
at Campbell University, Raleigh, NC for assisting with these materials. 
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5. Conditional vesting. At confirmation, vesting gives the debtor an immediate and 
fixed right to use estate property, but that right is not final until the debtor completes the plan and 
obtains a discharge. 

 
The court selected the estate termination approach, finding that all pre- and post- 

confirmation property was vested in the debtor and was no longer property of the estate. In its 
analysis, the court explained that requiring an increase in plan payments due to a post-confirmation 
sale of property “would threaten the very fabric of the chapter 13 bargain” because the chapter 13 
estate terminates at confirmation under section 1327. 

 
The Fourth Circuit Approach 

 
In Murphy, the debtor sold his residence eleven months after filing his bankruptcy petition 

at a price 51.6% higher than the value of the property on the petition date. The court considered 
the increase in value—from $155,000 to $235,000—“a ‘substantial’ improvement in [the debtor’s] 
financial condition”; however, the issue was whether the trustee could have “reasonably 
anticipated” this increase in value at confirmation. The court referenced the Housing Price Index 
to hold that the 51.6% increase in the property’s value could not have been anticipated by the 
trustee; therefore, the post-petition appreciation of the property was “a substantial and 
unanticipated change” in the debtor’s financial condition that warranted modification of the 
chapter 13 plan. The court reasoned that Congress did not intend for debtors who had experienced 
substantial improvements in their financial standing to avoid paying more to creditors when they 
were able to do so. See Arnold v. Weast (In re Arnold), 869 F.2d 240, 242 (4th Cir. 1989). 

 
Another Example—Taylor v. Logan 

 
In Taylor v. Logan, No. 5:20-CV-663-BO, 2021 U.S. Dist. LEXIS 103282 (E.D.N.C. June 

1, 2021), the U.S. District Court for the Eastern District of North Carolina affirmed the bankruptcy 
court by holding that a 30% increase in value over twenty months since the petition date was a 
substantial and unanticipated change, allowing for plan modification by the trustee. 

 
An Opposite Position 

 
The case of In re Larzelere, 633 B.R. 677, 680 (Bankr. D.N.J. 2021) reached a different 

outcome but had distinguishing facts. While the court found that post-petition appreciation 
belonged to the debtor and not the estate, the difference was how the appreciation arose. After 
confirmation, the debtor invested $60,000 to $70,000 to renovate his residence. This investment 
resulted in a 60% appreciation in post-confirmation property value. The increase was due to the 
debtor’s intentional improvements to the property. Although substantial, the increase in value was 
anticipated as a result of the improvements. Thus, the Larzelere court selected the estate 
replenishment approach because that approach “recognizes the mandate of section 1306(a) while 
interpreting section 1327(b)’s vesting provision as meaning more than the mere possession of 
property of the estate pursuant to section 1306(b).” Id. at 682. As such, the court held that the post- 
confirmation replenishment of the estate did not include appreciation of assets that vested at 
confirmation, because appreciation of real estate is neither a separate asset nor disposable income. 
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Substantial Contribution Claims in Chapter 7 Cases6 

 
In recent years, courts have disagreed over whether section 503(b) of the Bankruptcy Code 

allows creditors to make substantial contribution claims in chapter 7 cases. https://www.jonesday. 
com/en/insights/2021/05/debate-intensifies-on-substantial-contribution-claims-in-chapter-7- 
cases. Under section 503(b)(3)(D), administrative expense claims include the actual, necessary 
expenses incurred by “a creditor [or certain other parties-in-interest] in making a substantial 
contribution in a case under chapter 9 or 11 of this title[.]” Despite this provision, the Code and its 
legislative history provide little guidance to help courts and others decide whether a creditor has 
made a substantial contribution. The determination boils down to the facts, with the burden of 
proof resting on the moving party. 

 
The majority of courts strictly construe substantial contribution claims and allow them to 

be made in only in cases under chapter 9 or 11 pursuant to section 503(b). However, in deciding 
Mediofactoring v. McDermott (In re Connolly North America, LLC), 802 F.3d 810 (6th Cir. 2015), 
the Sixth Circuit has deviated from this view. In Connolly, three unsecured creditors in a chapter 
7 case removed the trustee for misfeasance, and a settlement was reached resulting in a substantial 
increase of distributable funds. The Sixth Circuit held that the chapter 7 creditors were allowed 
substantial contribution claims because their work benefited the estate and increased the 
distribution to creditors, especially the unsecured class. The court also held that reimbursement of 
administrative expenses can be made in chapter 7 cases based on “the totality of the pertinent facts, 
interpretation of the statutory language, and relevant equitable considerations.” Id. at 815. Broadly 
interpreting the word “including” in section 503(b) to give the court discretion to determine 
whether a chapter 7 creditor can receive reimbursement, the Sixth Circuit reasoned that legislators 
knew that “bankruptcy courts would encounter a variety of administrative expenses and 
circumstances warranting reimbursement, which [they] could then evaluate on a case-by-case 
basis.” Id. at 816. The court further reasoned that the plain language of the Code does not expressly 
prohibit substantial contribution claims for chapter 7 creditors. 

 
In re Concepts America, Inc., 625 B.R. 881 (Bankr. N.D. Ill. 2021), rejects Connolly’s 

interpretation. The issue in Concepts America is whether a creditor in a chapter 7 case can request 
an administrative expense as a substantial contribution claim under section 503(b). In the case, the 
trustee employed special counsel to investigate the debtor’s pre-bankruptcy misconduct. Galleria, 
a party-in-interest, joined two other creditors in filing an involuntary chapter 7 petition against the 
debtor. Galleria argued that the trustee sought special counsel in response to evidence of the 
debtor’s misconduct that Galleria had uncovered in a year-long endeavor to obtain documents and 
sworn testimony. Galleria sought a substantial contribution claim of $241,521.76 for its efforts on 
the basis that the information it found was the reason that the trustee had sought special counsel. 

 
The Concepts America court held that substantial contribution claims for administrative 

expenses are allowed only in cases under chapter 9 or 11, not those under chapter 7. The court 
criticized an overly-broad interpretation of the word “including” in section 503(b)(3)(D), 

 

6 Materials prepared by Judge David Warren, USBC, E.D.N.C. Much appreciation and recognition 
are given to Kathryn N. Koonce, Esq., Chambers Staff Attorney and long-time friend and partner at Poyner 
Spruill LLP, and Lindsey Ross, rising second-year law student at the Norman A. Wiggins School of Law 
at Campbell University, Raleigh, NC for assisting with these materials. 
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reasoning that (1) “including” in the statute indicates that the listed administrative expenses are 
non-exclusive; and (2) there are other remedies available for chapter 7 creditors that provide 
reasonable compensation for administrative expenses, making substantial contribution claims 
unnecessary. 

 
As to the latter point, there do exist other remedies for creditors who provide a benefit in 

chapter 7 cases. Under section 327, for example, a trustee can employ professionals and award 
them reasonable compensation under section 330. This chapter 7 compensation award aligns with 
the administrative expenses outlined in section 503(b)(2) in cases under chapters 9 or 11. 
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Implications of the Sunset Provisions Under the CARES Act and the Bankruptcy 
Threshold Adjustment and Technical Corrections Act7 

 
Several temporary bankruptcy provisions enacted by Congress in the CARES Act were 

subject to sunset on March 27, 2021. Of import here are the opportunity for chapter 13 debtors 
suffering a Covid-related setback to extend their plans terms up to 84 months and an increased 
ceiling for eligibility for subchapter V of chapter 11. Those provisions were extended an additional 
year, through March 27, 2022, in the COVID-19 Bankruptcy Relief Extension Act. The 
Bankruptcy Threshold Adjustment and Technical Corrections Act, signed into law on June 21, 
2022, retroactively extended the increased debt limit for subchapter V that had sunset and itself 
included a two-year sunset of that provision, as well as a new provision increasing the debt limit 
for eligibility for chapter 13. If those provisions are not extended, courts may find themselves 
grappling with the effects of a statute that has sunset in 2024. Thus, the reasoning applied to the 
non-renewed provisions in the CARES Act may be helpful. 

 
The general rule for considering statutory provisions after sunset was set forth by the 

United States Supreme Court in 1879: The self-expiration of a temporary statute nullifies any 
special remedies or defenses that it created and stops all lawsuits where the expiration finds them. 
“[I]t is well settled that if a statute giving a special remedy is repealed without a saving clause in 
favor of pending suits, all suits must stop where the repeal finds them. If final relief has not been 
granted before the repeal went into effect, it cannot be after.” South Carolina v. Gaillard, 101 U.S. 
433, 438 (1879). When an act has expired, the effect upon past transactions is the same as if it were 
repealed. Missouri Pac. R. Co. v. United States, 16 F. Supp. 752, 760 (E.D. Mo. 1936). 

 
Continuing Implications of the CARES Act: Section 1329(d) 

and Chapter 13 Plan Modification 
 

Section 1329(d) was added to the Bankruptcy Code by the CARES Act, enacted on March 
27, 2020.8 That section provided generally that in a chapter 13 case in which the plan was 
confirmed prior to enactment, a plan could be modified to a term of seven years if the debtor 
experienced material financial hardship due to the Covid-19 pandemic. The CARES Act contained 
a  one-year  sunset  provision,  upon  which  subsection  (d)  would  be  stricken.  Id.  at 
§§ 1113(b)(2)(A)(iii), 1113(b)(2)(B). That one-year sunset period was later extended to two years 
by the COVID-19 Bankruptcy Relief Extension Act of 2021, enacted March 27, 2021.9 The statute 
was not further extended, and section 1329(d) sunset on March 27, 2022. 

 
 
 
 
 
 
 

7 Materials prepared by Lydia Stoney, Law Clerk to Judge Pamela W. McAfee, USBC, E.D.N.C. 
 

8 Coronavirus Aid, Relief, and Economic Security Act, Pub. L. No. 116-136, Div. A, Title I, 
§ 1113(b)(1)(C), 134 Stat. 281 (March 27, 2020) (the “CARES Act”). 

 
9 Pub. L. No. 117-5, § (a)(2), 135 Stat. 249 (March 27, 2021). 
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Potential Issues: 
 

Term modification: If a motion to modify a plan was filed prior to the sunset date 
but was not approved by the court before that date, may the court allow a plan 
modification to a term greater than five years? 

 
Subsequent modification: If the debtor has already obtained a modification of the 
plan term pursuant to the CARES Act, may the debtor further modify the plan (e.g., 
modify the payment amount) after the sunset date without losing the extended term? 

 
While the term modification issue was one of limited duration—that is, it required 

consideration only around the time of the sunset, March 27, 2022—the reasoning employed by 
courts grappling with the question may be helpful when the other sunsetting provisions are set to 
expire. 

 
Bankruptcy Court Decisions: 

 
In re Sykes, 638 B.R. 578 (Bankr. E.D. Mich. March 30, 2022) (Tucker, J.), 
considered whether a plan modification could be allowed under section 1329(d) 
where the motion was filed prior to the sunset date but the order had not been 
entered as of the sunset of the statute. The court held that “[t]he Court cannot 
approve the [p]lan [m]odification, because it contains a term that is contrary to law.” 
Id. at 580. Judge Tucker reasoned that since section 1329(d) was repealed on the 
sunset date, the maximum length of a modified plan was the five-year period 
described in 11 U.S.C. § 1329(c). The debtor’s proposed modified plan would 
exceed that maximum length, so the court could not approve it. 

 
In re Mercer, Bankr. Nos. 18-11913, 18-18619, 18-20397, 19-10971, 2022 WL 
1836325 (Bankr. D. Colo. June 2, 2022) (Brown, J.), considered four cases in which 
both the term modification issue and the subsequent modification issue were before 
the court. As to the term modification issue, Judge Brown considered whether filing 
the motion to modify before the law’s sunset was adequate to preserve a debtor’s 
right to propose a plan exceeding five years or whether a debtor also had to obtain 
court approval prior to the sunset date. Id. at *1. Judge Brown relied on the text of 
section 1329(d) and Congress’ express inclusion of the language “the modification 
must be approved after notice and a hearing.” She also considered the Code 
provisions that would control in the absence of section 1329(d), including section 
1329(b)(2). Ultimately, Judge Brown held that section 1329(d) motions to modify 
are not effective until they are approved, noting that “the Court must acknowledge 
that § 1329(d), unlike § 1329(b)(2), requires approval and not merely a filing that 
is not later disapproved.” Id. at *3. Accord In re Sykes, 638 B.R. 578 (Bankr. E.D. 
Mich. 2022); In re Bohinski, 638 B.R. 870 (Bankr. E.D. Mich. 2022). Under this 
interpretation, a debtor's failure to obtain court approval before section 1329(d)’s 
repeal is fatal to his cause.” Id. at *3. 
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As to the subsequent modification issue, one of the debtors in Mercer had timely 
obtained approval of a seven-year plan term and later sought to modify the payment 
amount. Judge Brown noted that “[i]t is this Court’s view that any plan extension 
beyond five years that this Court approved before the sunset date should remain in 
effect despite a subsequent modification to the plan after the sunset date. But any 
request to further extend a plan’s term post-repeal should not be approved.” Id. at 
*4. Judge Brown then allowed the debtor to modify the plan to change the payment 
amount to creditors without losing the previously approved 84-month plan term. Id. 

 
There appear to be no written opinions allowing a term modification where the order was 

not entered prior to March 27, 2022; however, anecdotally, modifications have been allowed by 
many judges using, inter alia, the following reasoning: 

 
Section 1329(b)(2) provides that “[t]he plan, as modified becomes the plan unless, 
after notice and a hearing, such modification is disapproved.” Where the plan 
modification was filed prior to March 27, 2022, pursuant to section 1329(b)(2), the 
confirmed plan, as modified by the pre-March 27 plan modification, became the 
plan on the date the modification was filed unless the court disapproved that plan 
modification after notice and a hearing. At least one order recited that the plan, as 
modified by the plan modification, became the plan on the date that the modification 
was filed. 

 
Courts have also relied on the absence of anything in section 1329(d) stating that 
the order granting the CARES Act plan modification needs to be entered before the 
expiration of section 1329(d). Congress includes such language in other provisions. 
For example, section 365(d)(1) requires the court to extend that deadline to assume 
or reject an executory contract before the deadline expires. 

 
Future Implications of the Corrections Act: 

Eligibility, Conversion, and Amendment to Debt Limits 
 

The Bankruptcy Threshold Adjustment and Technical Corrections Act became law on June 
21, 2022.10 The Corrections Act contains major changes to the eligibility requirements for chapter 
13 debtors. Section 2(c) of the Corrections Act provides that 11 U.S.C. § 109(e) is amended by 
striking the existing subsection (e) and inserting the following: 

 
(e) Only an individual with regular income that owes, on the date of the filing of 
the petition, noncontingent, liquidated debts of less than $2,750,000 or an individual 
with regular income and such individual’s spouse, except a stockbroker or a 
commodity broker, that owe, on the date of the filing of the petition, noncontingent, 
liquidated debts that aggregate less than $2,750,000 may be a debtor under chapter 
13 of this title. 

 
Id. 

 
 

10 Pub. L. No. 117-151, 136 Stat. 1298 (June 21, 2022) (the “Corrections Act”). 
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This provision also has a two-year sunset from enactment. Pub. L. No. 117-151, 
§ 2(i)(1)(A). Section 2(i)(2) of the Corrections Act provides some guidance as to what happens 
following the provision’s sunset: 

 
AMOUNTS.—For purposes of applying subsection (e) of section 109 of title 11, 
United States Code, as amended by paragraph (1)(A), the amounts specified in such 
subsection shall be the amounts that were in effect on the day before the date of 
enactment of this Act.11 

 
In other words, if the new chapter 13 debt limits are allowed to sunset, chapter 13 eligibility returns 
to the distinction between secured and unsecured debts, with the limits in place as of June 1, 2022. 

 
Similarly, when the Small Business Reorganization Act first went into effect, “small 

business debtor” was defined as “a person or entity engaged in commercial or business activities” 
with aggregate secured and unsecured debts as of the date of filing less than $2,725,625.12 As part 
of the CARES Act, Congress raised the debt limit for subchapter V eligibility to $7,500,000.13 That 
increase was originally to sunset on March 27, 2021 but was extended to March 27, 2022 by the 
COVID-19 Bankruptcy Relief Extension Act of 2021.14 On June 22, 2022, the Corrections Act 
further extended the provision, setting the subchapter V debt limits at $7,500,000, and made the 
increase retroactive to bridge the gap between the March 27, 2022 sunset and the enactment of the 
Corrections Act.15 However, the subchapter V debt limit is subject to the sunset clause in the 
Corrections Act and, without further extension by Congress, will again sunset on June 21, 2024.16 

 
Hypothetical: An individual debtor with debts in the aggregate of $2,730,000 files 
a case under either chapter 13 or subchapter V on December 21, 2022 (prior to the 
sunset date of June 21, 2024). As of the petition date, the debtor is eligible for either 
chapter 13 or subchapter V. 

 
Potential Issues: 

 
Eligibility: If the debtor files a petition under chapter 13 and pursuant to section 
109(e) as amended by the Corrections Act, what happens after the sunset date if the 

 
 

11 There is no section 104 adjustment scheduled to occur prior to the sunset date, June 21, 2024; 
thus, when subsection (e) of 11 U.S.C § 109 reverts to the language existing as of June 20, 2022, the 
numbers contained therein will be unchanged. 

 
12 11 U.S.C § 101 (51D)(A). 

 
13 Pub. L. No. 116-136, 134 Stat. 281, § 1113(a)(1) (March 27, 2020). 

 
14 Pub. L. No. 117-5, § (a)(1), 135 Stat. 249 (March 27, 2021). 

 
15 Pub. L. No. 117-151, 136 Stat. 1298, §§ 2(d); 2(h)(2) (June 21, 2022). 

 
16 Id. at § 2(i)(1)(B). 
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debtor is no longer eligible for chapter 13 at that time? Is there any impact on the 
remainder of the debtor’s case, including plan modification? 

 
Conversion: There will be a small subset of debtors who, today, are eligible for 
both chapter 13 and subchapter V; when the sunset date passes, however, those 
debtors will be ineligible for both chapter 13 and subchapter V. If such debtors seek 
post-sunset conversion, are they then limited to chapter 11 or chapter 7? If a 
debtor’s case is pending before the sunset, and the debtor wishes to convert the case 
to either chapter 13 or subchapter V after the sunset, may the debtor do so? What 
are the implications of the fact that the debtor was eligible as of the petition date? 
How does the provision that a debtor must be eligible to be a debtor under the 
chapter to which he or she wishes to convert apply, and what is the relevant date 
for determining debt limit eligibility? 

 
Trends and Predictions 

 
Applying and extending the reasoning of the judges who have considered these 
issues, if authority is given by the court prior to a provision’s sunset date, the relief 
granted may remain in effect after the sunset date of the provision originally 
allowing for the relief. 

 
If relief is not given by the court prior to the sunset of a provision, and the court 
hears the issue after the provision has sunset, relief pursuant to the sunset provision 
may or may not be allowed. Whether the court will allow relief may depend on 
whether an objection is raised. 

 
Recommendations and Future Considerations 

 
Should courts notify the bar of an upcoming sunset date and potential 
consequences? 

 
How helpful are court website alerts?17 

 
Practitioners: Look ahead and anticipate response times and court logistics to obtain 
any necessary court approval prior to a sunset date. 

 
For additional discussion of these and related issues, see “Extension Needed to Be 

Approved Before CARES Act Change Ended,” Consumer Bankruptcy News, 32 No. 17 Cons. 
Bankr. News 6 (July 12, 2022). For a predictive analysis, see Catherine Stone Curtis, “Impact of 
the CARES Act on Chapter 13 Debtors,” Bankruptcy Law Section State Bar of Texas, COVID-19 

 

17 See, e.g., United States Bankruptcy Court for the District of Massachusetts website, “Expiration 
of CARES Act Bankruptcy Code Amendments” on March 27, 2022: https://www.mab.uscourts.gov/mab/ 
news-expiration-of-cares-act-bankruptcy-code-amendments; United States Bankruptcy Court for the 
Northern District of New York website, “Sunset of Amendments to the Bankruptcy Code under the CARES 
Act,” March 28, 2022: https://www.nynb.uscourts.gov/news/sunset-amendments-bankruptcy-code-under- 
cares-act. 
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Legal Resources & Updates (February 2021), https://statebaroftexasbankruptcy.com/COVID-19- 
Legal-Resources-&-Updates. 
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Liability for Non-Debtor Debts Under Sections 523(a)(2)(A) and 523(a)(19)1 

 
The issue on appeal from the Ninth Circuit Court of Appeals to the United States Supreme 

Court in Buckley v. Bartenwerfer (In re Bartenwerfer), 860 F. App’x 544 (9th Cir. 2021), is 
whether an individual may be subject to liability for the fraud of another that is barred from 
discharge in bankruptcy under 11 U.S.C. § 523(a)(2)(A), by imputation, without any act, omission, 
intent, or knowledge on the part of the individual. 

 
Relevant Statutes 

 
Section 727 of the Bankruptcy Code provides that a discharge under subsection (a) of the 

statute “discharges the debtor from all debts that arose before the date of the order for relief” under 
chapter 7, “[e]xcept as provided in section 523.” 11 U.S.C. § 727(b). Under § 523(a)(2)(A), the 
provision at issue in Bartenwerfer, debts obtained through “false pretenses, a false representation, 
or actual fraud” are not dischargeable. Although not mentioned in the Bartenwerfer petition for 
certiorari, section 523(a)(19) excepts from discharge those debts arising from securities law 
violations or common law fraud in connection with the purchase or sale of a security. 11 U.S.C. 
§ 523(a)(19). Thus, the Supreme Court’s opinion regarding imputed liability under section 
523(a)(2)(A) could be interpreted to apply to decisions under section 523(a)(19). See Bill Rochelle, 
Importance of the Supreme Court’s Upcoming Bartenwerfer Decision Seen in Florida Case, Am. 
Bankr. Inst., Rochelle’s Daily Wire at 2–3 (May 17, 2022). 

 
Bartenwerfer Background 

 
There is a growing split among the circuit courts about whether a debt is dischargeable 

when it was acquired by the debtor through fraud without the debtor’s intent, action, or knowledge. 
On May 2, 2022, the Supreme Court granted a petition for certiorari to hear a case directly 
addressing this issue. See Pet. for Cert., Bartenwerfer v. Buckley, No. 21-908, 2022 WL 1295707 
(S. Ct. May 2, 2022). 

 
In Bartenwerfer, Kate and David Bartenwerfer—spouses and business partners— 

renovated and sold a home in San Francisco to Kieran Buckley, who subsequently alleged that 
there were defects in the house and sued the Bartenwerfers in state court for breach of contract, 
negligence, nondisclosure of material facts, and negligent and intentional misrepresentation. 
Bartenwerfer, 860 F. App’x at 545. After a jury ruled in Buckley’s favor, the Bartenwerfers filed 
a joint petition for relief under chapter 7. Id. In response to the adversary proceeding filed in the 
bankruptcy case by Buckley, Kate argued that she was not liable for the debt arising from her 
husband’s fraud, because she had no knowledge of it. See id. at 545–46. The bankruptcy court 
found that David’s fraudulent conduct could be imputed onto his wife because of their business 
relationship. Id. at 546. On remand from the Bankruptcy Appellate Panel for the Ninth Circuit (the 
“BAP”), however, the bankruptcy court held, after an evidentiary hearing, that David’s fraud could 
not be imputed onto Kate because she did not know of the fraud. Id. After the BAP affirmed this 
ruling, Buckley appealed to the Ninth Circuit, which found that an individual debtor is liable for 

 

1 Materials prepared by Judge Elizabeth L. Gunn, USBC, D.D.C. Judge Gunn thanks her 2021–22 
term clerk Joy Kleisinger and her summer intern Danielle Sumner (American University Law Class of 
2024) for their assistance in the preparation of these materials. 
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the fraud of another by imputation and may not discharge the corresponding debt, even if the debtor 
in no way contributed to, and had no knowledge of, the fraud. Id. at 546–47. 

 
Prior Caselaw in Other Circuits 

 
The Ninth Circuit’s decision in Bartenwerfer is consistent with positions adopted by the 

Fifth and Sixth Circuits. See Deodati v. M.M. Winkler & Assocs. (In re M.M. Winkler & Assocs.), 
239 F.3d 746, 751 (5th Cir. 2001) (interpreting § 523(a)(2)(A) to prevent “an innocent debtor from 
discharging liability for the fraud of his partners”); BancBoston Mortg. Corp. v. Ledford (In re 
Ledford), 970 F.2d 1556, 1561–62 (6th Cir. 1992) (holding that one partner’s fraud may be imputed 
to other partners who had no knowledge of it). The Fifth Circuit explained in its decision that 
Congress “chose to protect victims of fraud.” Deodati, 239 F.3d at 751. In contrast, the Eighth 
Circuit held that liability for the fraud of another is not necessarily imputed onto innocent debtors. 
See Walker v. Citizens State Bank (In re Walker), 726 F.2d 452, 454 (8th Cir. 1984) (requiring that 
the debtor either “knew or should have known” of fraudulent activity in order to be liable). The 
Seventh Circuit followed suit in 2015, citing Walker for the proposition that “[p]roof that a debtor’s 
agent obtains money by fraud does not justify the denial of a discharge to the debtor, unless . . . 
the debtor knew or should have known of the fraud.” Sullivan v. Glenn, 782 F.3d 378, 380 (7th 
Cir. 2015). 

 
Petitioner-Debtor’s Arguments in Bartenwerfer 

 
In her petition for certiorari, the Petitioner-Debtor Kate Bartenwerfer argues that the Ninth 

Circuit’s ruling imposing liability on innocent debtors contrasts with the overarching objective of 
bankruptcy law to give relief to the “‘honest but unfortunate debtor.’” See Br. of Pet’r, 
Bartenwerfer v. Buckley, No. 21-908, 2021 WL 6102305, at *14 (S. Ct. Sept. 17, 2021) (quoting Loc. 
Loan Co. v. Hunt, 292 U.S. 234, 244 (1934)). She further argues that the Ninth Circuit’s position 
is “at odds with the language of the statute as well as decisions of this Court requiring at least some 
level of scienter.” Id. at *3. Although she acknowledges that the Supreme Court initially took an 
opposing position on the issue in Strang v. Bradner, 114 U.S. 555 (1885), Bartenwerfer contends 
that the Court “effectively overruled” Strang in Field v. Mans. See Br. of Pet’r at *22 (citing Field 
v. Mans, 516 U.S. 59, 67–68 (1995) (noting that scienter is required for fraud)). Bartenwerfer also 
argues that courts have historically avoided creating discharge exceptions that are not plainly 
expressed in statutes. See id. at *13 (citing Gleason v. Thaw, 236 U.S. 558, 562 (1915)). 

 
Respondent-Creditor’s Arguments in Bartenwerfer 

 
Respondent-Creditor Kieran Buckley contends that debt resulting from fraud is not 

dischargeable under the plain language of 11 U.S.C. § 523(a)(2)(A), even when the debtor had no 
knowledge of the fraudulent activity. See Br. of Resp’t, Bartenwerfer v. Buckley, No. 21-908, 2022 
WL 864550, at *1 (S. Ct. Mar. 2022). He further argues that the Fifth, Sixth, and Ninth Courts have 
adopted the Supreme Court’s interpretation of 11 U.S.C. § 523(a)(2)(A) by finding debts acquired 
through fraud nondischargeable, notwithstanding the debtor’s lack of knowledge. See id. at *17 
(citing Strang v. Bradner). Buckley also points out that a majority of courts have adopted his 
position. See id. at 16–19. 

 
Petition for Certiorari Granted 
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On May 2, 2022, the U.S. Supreme Court granted the petition for certiorari in Bartenwerfer, 
and argument is scheduled to be heard in the Court’s October 2022 session. As of the preparation 
of these materials, the exact date of the argument had not been set. 


